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TOBACCO PRODUCT EDUCATION AND HEALTH
PROTECTION ACT OF 1990

TUESDAY, APRIL 3, 1990

U.S. SENATE,
CoMMITTEE ON LAaBorR AND HUMAN RESOURCES,
Washington, DC.
The committee met, pursuant to notice, at 2:37 p.m., in room SD-
430, Dirksen Senate Office Building, Senator Edward M. Kennedy
(chairman of the committee) presiding.
Present: Senators Kennedy and Simon.

OPENING STATEMENT OF SENATOR KENNEDY

The CHaIRMAN. The committee will come to order.

This is the committee’s second hearing on S. 1883, the Tobacco
Education and Health Protection Act of 1990. At our first hearing,
we focused attention on the advertising practices of the tobacco in-
dustry. We saw that 25 years after the adoption of the industry’s
voluntary advertising code, which was implemented in an effort to
forestall regulation of advertising, cigarettes remain one of the
most heavily advertised and promoted producis in the Nation, lead-
ing to the recruitment of thousands of young smokers every day.

Recent U.S. Supreme Court decisions have clarified the Constitu-
tional issues. and given broad leeway to the States and the Federal
Government under the First Amendment to restrict advertising in
order to protect the health, welfare and safety of its citizens.

But present Federal law gives the States virtually no leeway be-
cause it preempts State laws with respect to cigarette advertising.
In my view, it is time to repeal the Federal preemption law and
give States the power to protect the public health of their citizens.

Bach day in delay, the problem becomes more serious. Cigarette
companies, desperate to recruit new smokers to offset falling prof-
its, are resorting to more and more brazen tactics.

The campaign to promote the new “Dakota” cigarette has al-
ready begun in the City of Houston and has brought angry reac-
tions from the local medical community and others. A physician
group which tried to counter-advertise in the Houston press was
denied advertising space in the two main newspapers.

In the city of Anchorage, an Alaska legislator sought to end the
distribution of free samples of tobacco products in his State. Free
samples of smokeless tobacco have been given to very young school
children in some cases. The cigarette industry quickly flew repre-
sentatives to Anchorage to oppose the ban on the ground that it
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was not legai under the Federal preemption of advertising regula-
tioi.

The cigarette industry wants to restrictivn on the reckless distri-
bution of free samples through the mail where there is no consider-
ation of tr.e age of the recipients. They. want no restrictions on the
placement or location of cigarette advertising so the industry can
remain free to saturate poor and minority neighborhoods with mis-
leading appeals designed to attract new smokers.

Two States and 16 cities have bans on free samples—and the in-
dustry has not challenged them in court. Several States and cities
have restrictions on the placement of tobacco ads, and the industry
has not challenged these restrictions—and for good reason. The ad-
vertising practices are indefensible, and the industry would almost
certainly lose in court.

Last week, the Department of Health and Human Services re-
leased its annual publication, Health United States 1989, showing
that despite continued declines in the rates of heart disease and
stroke, the rate of lung cancer continues to rise, especially among
woruen. It affects both white and black women. The rate for both is
rising at over 5 percent a year.

The goal of S. 1883 is to expand Federal efforts to educate the
public about the harmful effects of smoking and to give States
greater power and incentives to act in ways that protect the public.

Today, in addition to discussing restrictions on advertising, we
will hear about a city in Illinois which has brought the sale of ciga-
rettes to minor under effective control. The vast majority of States
have laws which restrict sales to minors, but few States enforce
these laws. The legislation before us will encourage demonstration
programs in States willing to make their laws work.

Finally, we will also hear more about the issue of additives in
cigarettes. For 6 years, the Department of Health and Human
Services received an annual list of additives that containg too little
information to be of value. The attitude seems to be, cigarettes will
kill you anyway, so why worry about cancer-causing additives. S.
1883 will change all that by requiring manufacturers to discuss the
truth about additives in cigarettes.

We welcome our witnesses and look forward to their testimony
today and to early Senate action on this legislation.

As our first panel, we have two members of Congress who were
good enougii to come over and join us here this afternoon. Tom
Luken chairs the Subcommittee on Transportation, Tourism and
Hazardous Materials of the Encrgy and Commerce Committee. He
has held numerous hearings on advertising of tobacco. And Repre-
sentative Stephen Neal, whose district in Central North Carolina
includes 8,000 R.J. Reynolds employees in Winston-Salem and over
1,000 American Tobacco Company employees in Reedsville, as well
as thousands of tobacco farmers.

We welcome the chance to have both of you here, and we will
proceed by seniority.

Mr. Luken.
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STATEMENTS OF HON. THOMAS A. LUKEN, A MEMBER OF CON.-
GRESS FROM THE STATE OF OHIO; AND HON. STEPHEN L.
NEAL, A MEMBER OF CONGRESS FROM THE STATE OF NORTH
CAROLINA

Mr. LUkeN. Thank you, Mr. Chairman.

I certainly commend you for introducing this legislation and
holdigg these hearings. I request my statcment be made part of the
record.

Your bill, the Tobacco Education and Control Act of 1990, seeks
greater education about the risks of sinoking, more effective regu-
lation of tobacco products, and more truth in advertising about the
risks of smoking. Your bill has the same goal as the bill I intro-
duced last year, the Protection of Our Children from Cigarettes Act
of 1989. Our common goal is to create a smoke-free country.

The details of the two bills differ, of course, in part because our
respective committees have different jurisdictions. H.R. 1250 con-
centrates on regulating tobacco advertising. This emphasis is due
to the vast amonts spent advertising and promoting cigarettes in
this country.

My subcommit:ee, which has Jurisdiction over the FTC, has Just
obtained from the commission the cigarette advertising data that it
has collected for 1988. These data, which have not yet been made
public by the commission, show that in 1988 the tobacco companies
in this courtry spent a staggering $3.25 billion in advertising and
Promoting cigarettes. This is a 26 percent increase in 1 year over
the $2.58 billion spent in 1987, I am disturbed about th~ vast
amount of money spent by these merchants of addiction ana Ly its
rapid growth.

One portion of our bill prohibits all cigarette advertising and pro-
motion that can be seen or heard by a perscn unrder the age of 18,
but it permits text-only Cigarette ads, or “tombstone ads”. A Wall
Street Journal story last Friday, which is attached to my testimony,
summarizes the current international situation on cigarette adver-
tising. Canada, most of Scandinavia, Italy, Portugal, Singapore,
Kuwait and Thailand have banned cigarette advertising. Australia,
New Zealand and the European Economic Community are propos-
ing severe restrictions on advertising.

Another portion of our bill makes it clear that State and local
governments can in fact use their traditional police powers to regu-
late the advertising and promotion of tobacco products. This provi-
sion is similar, of course, to Section 955 of S. 1883, and I want
today to dizcuss the important role State and local governments
should be allowed to play—must play—in combating the deceptive
advertising of cigarettes.

Prior to the passage of the Federal Cigarette Labelling and Ad-
vertising Act, it was undisputed that State and local governments
had the same power to vegulate the advertising and promotion of
cigarettes as for any other product. For example, in 1932, the U.S.
Supreme Court unanimously held that a Utah criminal statute
banning cigarctte billboards did not violate either the Fourteenth
Amendment or the Commerce Clause of t’.e Constitution. Indeed,
in the Comprehensive Smokeless Tobacco Health Education Act of
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1986 which Congress passed, it was made ciear that it was not com-
pletely preempting the Statie authority over smokeless tobacco.

Nevertheless, the toba.co industr{ argues that Congress pre-
empted the ability of the State and local governments to regulate
the advertising and promotion of cigarettes when it enacted the
Federal Cigarette Labelling Act.

Today I would like to share with you some of the principal find-
ings which we have developed in the last 3 years in nine hearings.
Each of these hearings dealt with a different aspect of tobacco ad-
vertising, and many of our findings are directly relevant to this
preemption controversy.

Surgeon General Koop told our subcommittee last September
that tobacco is addictive in a way similar to cocaine and heroin,
that 20 percent of our high school seniors are daily smokers, that
smoking causes 390,000 premature deaths in this country each
year. By comparison, cocaine and heroin only kill about 6,000
Americans—only. Not surprisingly, the tobacco industry says that
the Surgeon General is wrong.

There were 14 witnesses in addition to The Tobacco Institute
who testified at our July 1989 hearing in opposition to our bill. As
shown in the table attached to the statement, Mr. Chairman, every
one of these 14 witnesses, including some who are testifying
today—with e notable exception of my colleague on my left—
have financial ties with the tobacco industry. Some, such as the
various advertising groups, share in the vast sums the tobacco in-
dustry spends advertising and promoting cigarettes. Others which
we might not suspect, such as the American Civil Liberties Union
and the Washington Legal Foundation, have received grants from
the tobacco companies. They won’t tell us how much. The conflict
of interest of these witnesses is clearly relevant in deciding how
much weight we in Congress and the public should give to thes:
views.

I believe the Surgeon General’s medical findings are highly rele-
vant for a decision on whether to further restrict cigarette adver-
tising. However, the claque of the merchaits of addiction told our
subcommittee that the Surgeon General’s medical findings are ir-
relevant as to whether ‘egislation should be enacted.

For example, attached to my statement is my colloquy with the
President of the American Advertising Federation, Mr. Bell, and
the President of the Association of National Advertisers, Mr. Helm,
at our July 1989 hearing. Both of these witnesses—whose organiza-
tions are part of the Freedom to Advertise Coalition that is testify-
ing today—refused to say whether the Surgeon General is correct
in his medical findings.

Professor Neuborne, who is testifying today, said, “I cannot com-
ment on the correctness or incorrectness of the Surgeon General’s
medical findings.”

The American Civil Liberties Union, which is also testifying
today, told our July 1989 hearing that it “takes no position” on the
Surgeon General’s findings.

Our subcommittee has heard testimcny that the purpose and
effect of tobacco advertising is to get young people to smoke. At our
July 1589 hearing, David Goerlitz, who was a ‘Winston man” who
we all saw in cigarette ads for 6 years, explained how the advertis-
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ing agency for RJ. Reynolds, which sells Winston cigarettes, tested
which picture to use on cigarette billboards by showing differ. nt
pictures to children in shopping centers. i{is testimony was collabo-
rated by David McCall, the chairman emeritus of a large New
York City advertising agency, who showed the subcommnittee specif-
. ic cigarette ads that he said were clearly aimed at young people.

Just last month at a hearing we held it was revealed that R.J.
Reynolds has recently been mailing offers of free cigarettes to chil-
dren who had earlier crdered Camel T-shirts in response to an ad-
vertisement in last year’s Sports Illustrated swimsuit issue.

We are continuing our investigation of these direct mail offers
and trying to get more information from the tobacco companies.

It is clear that many State and local governments want to use
their traditional police powers to protect their citizens, and espe-
cially their children. The testimony at our hearings reveals that
the tobacco companies have tried to thwart the State and local gov-
ernments by arguing that section 5 of the Federal Cigarette Label-
ing and Advertising Act prevents such State and local actions.

At our hearing in June, Dr. Robert McAfee, a physician in Maine
and a member of the Board ot Trustees of the AMA, told us that in
1987 the Maine legislature wanted to prohibit cigarette companies
from sponsoring sports events for children. According to Dr.
McAfee, tobacco company lobbyists persuaded the Maine legisla-
ture that such State action was barred by the Federal statute, by
the Federal Cigarette Labeling and Advertising Act, and his state-
ment is attached to my statement today.

A similar thing happened in Minnesota. At our hearmg last
month, we raised the example of the Minnesota legislature’s con-
sidering in 1987 a bill that would ban tobacco advertising on public
property, require anyone who purchases outdoor tobacco advertis-
ing to pay for equivalent anti-smoking advertising, and ban all free
samples of tobacco products.

A lawyer from Covington & Burling told the Minnesota legisla-
ture on behalf of The Tobacco Institute that the Federal Cigarette
Labeling and Advertising Act preempted these provisions.

I do not agree with the tobacco industry’s lawyvers when they
argue that in 1970 Congress preempted all State and local control
of cigarette advertising. Ultimately, however, it is up to the courts
to decide what Congress intended in 1970.

However, I think that we should now make it so clear in legisla-
tion such as you have proposed and that we have proposed that
even the tobacco industry will understand that the Congress is not
going to let the merchants of addiction wrap themselves in a law
passed by Congress to protect our citizens from the scourge of to-
bacco. Congress should promptly enact legislation such as S. 1883
and H.R. 1250 that subjects cigarettes to the same State and local
powers that apply to all other products.

The Federal and State courts will, of course, continue to ensure
that any particular State or local restriction on cigarette advertis-
ing and promotion complies with the Censtitution.

Mr. Chairman, this concludes my statement. I thank you for the
opportunity to address you and would be glad to consider any fur-
ther discussion or questions.

10
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The CHAIRMAN. Fine. Your full statement and all the statements
today will be included as part of the record.

I'd like to go to Mr. Neal and then I have a few questions for
both of you.

| [T}ie prepared statement of Mr. Luken (with attachments) fol-
ows:
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Testimony of the Honorable Thomas A. Luken
Chairman
Subcommittee on Transportation and Hazardous Materials
Committee on Energy and Commerce
U. §. House of Representatives

before
The Committee on Labor and Human Resources
U. S. Senate
April 3, 1990

Thank you, Mr. Chairman, for inviting me to testify at
today’s hearing. I commend you for holding these hearings on
your bill and for taking swift action to move this vital
legis.ation through the Senate.

I request that my complete statement be made a part of the
record of this hearing.

Your bill, the Tobacco Education and Control Act of 1990 (S.
1883), seeks gre~ter education about the risks of smoking, more
effective regulation of tobacco products, and more truth in
advertising akbout the risks of smoking. Your bill has the same
goal as the bill I 1introduced last year, the Protect Our children
from Cigarettes Act of 1989 (H.R. 1250). Our common goal is to
create a smoke-free country.

The details of the two bills differ, of course, in part
because our respective committees have different jurisdictions.
H.R. 1250 concentrates on regulating tobacco advertising. This
emphas1s is due to the vast amounts spent advertising and
promot1ng cigarettes in this country.

My Subcommittee, which has jurisdiction over the Federal
Trade Commission, has just obtained from the Commission the
Cc1garette advertising data that 1t has collected for 1988. These
data, which have not yet been made public by the Commission, show
that in 1988 the tobacco companies spent a staggering $3.25
billion advertising and promoting cigarettes in this country.
This is a 26 percent increase over the $2 58 billion spent in
1987. I am distucrbed both about the vast amount of money spent
by the merchants of addiction and by its rapid growth.

one portion of H.R. 1250 prohibits all cigarette advertising
and promotion that can be seen or heard by a person under the age

of 18, but it permits text-only cigarette 24s -- so-called
"tombstone ads." A Wall Street Journal story last Friday, which

13 attached to my testimony, summarizes the current international
situation on cigarette advertising. Canada, most of Scandinavia,
1 '+, Portugal, Singapore, Kuwait, and Thailand have banned
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cigarette advertising. Australia, New Zealand, and the European
Economic Community are propcsing to severely restrict cigarette
advertising.

Another portion of H.R. 1250 -- section 4(c) -- makes it
Ciear that State and local governments can in fact use their
traditional police powers to regulate the advertising and
promotion of tobacco products. This provision is sirilar, of
course, to section 955 of S. 1883, and I want today to discuss
the important role State and local governaents should be allowed
to play in combatting the deceptive advertising of cigarettes.

Prior to the passage of the Federal Cigarette Labeling and
advertising Act, it was undisputed that State and local
governments had the same power to regulate the advertising and
promction of cigarectes as for any other product. For exaemple,
in 1932 the Supreme Court unanimously held that a Utah criminal
statute banning cigarette billboards did not violate either the
Fourteenth Amendment or the Commerce Clause of the Constitution.
Packer corp. v. Utah, 285 U.S. 105 (1932). Inde~d, in the
Comprehensive Spokeless Tobacco Health Educatj Act of 1986
congress made it clear that it w's not cozpletely preempting
State authority over advertising of smokeless tobacco.

However, the tocbacco industry argues that congress preempted
the ability of State and local governments to regulate the
advertising and promotion of cigarettes when it enacted the
Federal Cigarette Labeling and Advertising Act.

Today I would like to share with you some of the principal
findings developed over the last three years in nine hearings
held by the Subcommittee which I chair. Each of these hearings
dealt with a different aspect of tobacco advertising, and zany of
our findings are directly relevant to this pzeemption
controversy.

Surgeon General Koop told our Subcommittee last September
that tobacco is addictive in a way sip.lar to cocaine ancd heroin,
that 20 percent of our high school seniors are daily smokers, and
that smoking causes 390,000 premature deaths 1in this countiry each
year. By comparison, cocaine and heroir only kill about 6,000
Americans each year. Not surprisingly, the tobacco industry says
that the Surgeon General is wrong.

There were 14 witnesses, in addition to the Tobacco
Instictute, who testified at our July 1989 hearing in opposition
to H.R. 1250. As shown in the table attached to this statement,
every one of these fourteen witnesses -- including some who are
testifying today -- has financial ties with the tobacco industry.
Some, such as the various advertising groups, share in the vast
sums the tobacco industry spends advertising and promoting
cigarettes. oOthers, such as the Anerican civil Liberties union
and the Washington Legal Fourdation, have received grznts fronm
the tobacco companies. The conflict of interest of these
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witnesses is clearly relevant in deciding how much weight we in
Conjress and the public should give to their views.

I believe the surgeon General’s medical findings are highly
relevant for a decision on whether to further restrict cigarette
advertising. However, the clague of the perchants of addiction
told our Subcommittee that the Surgeon General’s cedical findings
are irrelevant as to whether legislation like H.R., 1250 should be
enacted. For example, attached to my statement is my celloquy
with the President of the Azerican Advertising fFederation, Hr.
Bell, and the cresident of the Association of National
Adv..rt isers, Mr. Helz, at our July 1989 hearing. Both of these
witpesses —— whose organizations are part cf the Freedonm to
advertise Coa’ ion that 1s testifying today -- refused to say
whether the S son General is correct in his medical findings.
professor Neuz ~e, who 18 testifying today, said "I cannot
conzent on the correciness or 1incorrectness of the Surgeon
General’s findings.” The Azmerican Civil tiberties Union, which
1s alsc testify:ing tcday, told our July 1989 hearing, in its
prepared statezent, th 1t "takes no position™ on the Surgecn
General’s med:cal fi~2:ings.

Our Subcomrittee Nas reard testimony that the purpose and
effect of tobacco aiwertlsing 18 to get young people to smoke.
At our July 198% hear:ng pavid Goerlitz, who wWas a nodel for the
wiinston ran" cigareite ads for s1X Years, explained how the
advertising agency ¢>r R.J. Reynolds -- wh:ch sells Winston

cigarettes == teszed -nich plcture to use 1n cigarette billboards
by showing differens pictures to children :n shopping centers.
s testimony was csllakerated by tavid McCall, the chairman
emeritus of a large New York City advertising agency, who showed
the Subcommittee specific cigarette ads that he said were clearly
aimed at young recp.e. At a hearing we held tast month 1t was
revealed that R.J sewnclds ~as recentiy been zailing offers of

n

free cigarettes T children who had earlier ordered free Cemel
to an advertisezent 1n last ye€ r's Sports
1llustrated "swi—soit¥ issae. we are conhtinuing ou.

o s
nvestigation of these airect zmai1l offers of free cigarettes.

it 1s clear that Tary state and local governments want to

use their traditional rolice powers to protect their citizens -~
and especially their chiidren -- froo the tobacco companies’
deceptive advert:isiny ard proamotions. The testinony at our
hearings reveals +rar the tcbacco companies nave tried to thwart
the State and local gnvernments by arguing that section 5 of the
rederal Cigarette Latei:ng and advertis:ing Act prevents such
state and local actilns.

At our hearing cn Jjune 8, 1988 Dr. Rotert McCAfee, a
physician 1in Maine and a ~ember of the Board of Trustees of the
American Medical Asscciation, told us that 1in 1987 the Maine
legislatare wanted =2 prohibit cigarette corpanies from
sponsoring sports everts for children. According to Dr. Mchfee,
tebacco cc-pany ickbyists persuaded the Maine legislature that

S
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such state actiop was barred by the Federal cigarette Labeling .
and Advertising Act; his testimony is attached to my statenment .

A sirilar thing happenec in Minnesota., at our hearing jast
zonth we raised the example of the Minnesota legislature’g
considering in 1987 a bill that would ban tobacco advertising on 1]
public property, require anyone who purchases outdoor tobacco
advertisinq to pay for equivalent anti-snoking advertising, and
ban all free saumples of tobacco pProducts. » lavyer from
Covington ¢ Burling teld the Minnesota legislature, on behalf of
the Tobacco Institute, that the Federal Cigarette Labeling and
Advertising Act preempted all these pProvisions. fThe lawyer’g
Minnesota “tatement is attached to By testimony.

of cigarette advertising ang promotion, Ultimately, however, it
is up to the Courts to dec:de what Congress intended in 1970 when
it passed the Federal cCigarette Labeling and Advertising Act.

However, 1 think that we should NOowWw make it so clear that
even the tobacco industry wi1) understand that Congress ig not
going to let the Rerchants of addiction wrap themselves in a law
passed by Congress to Protect our citizens from the Scourge of
tobacco products. Congress shoulg promptly enact legislation,
such as s, 1833 and H.R. 1250, that subjects cigarettes to the
Same State and 1ncal powers that apply to all other products.
The federal ang state courts w1ll, of course, continue to ensure
that any Partic lar State or local restriction on cigarette
advertising ang prometion complies with the Constitution.

This concludes SY statement, and 1 would be happy to answer
your questions,

15
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Cheering e French mmz s pro
P52ty dan 21} weacco advertislag, an
sreking advocales In the US. s3y the
m\n:g 182 of forergn COULITIes proposing

or implerneaurg ad bans wul help thetr
case Lere. -

{{ e proposal s enacied. France woud
Jen ltaly, Pertugal, and most of e Scas
Qnanan  coustres
1 dasang todaccs
243 from bos teen
K6 and the prit
rediy. Sevesa)
cxalries - xise
Europe, inciudg
Siagapore.  Kuwit
ad Thaland, aiso
Rave bans in effect

Asd Franceisiar
from aicoe 0 rew measurey.
U S. todaoco taterests have been nervously
glaxing cotrth ever since Canada passed 3
el tobaceo 84 taa last jummer, Ce
meisure ts going Into effect pow, aithough
1t 13 e subject of 2 court crallenge Aus
tralla and New Zealand both Bave pro-
posed severe resvictions recently Most
orsinous foT e tbaceo industry, the Eu
ropeay Commusily Is curmeatly erafur
restrctons. and a possible daa, that woid
apply ts all 12 EC countnes.

‘All these tlngs happeniny around te
world are all {eeding each ctrer, says
Scott Ballin of the American Heart Assoct
ation, who also is a member of the Coail
ten o Smoking or Healty, which advo
cates a total todacco ad aa tere in Ue
U'S. The “around-the-worid neactions e
53v3, are “'creatieg an eqsuvient VAt
10co ad verdsiag and Promats tal acLy
Ites should be either curtaued or “otally
bassed *

U3 advertiseryinstst the fereigm rTeas-
Jres wcn't Bave any infuence Lere. but
miy 1a8-200acco gToNpE bedere oter

wise Already. mmmum
ing a perbaps
Capiol HI,
bills would severelyp adver
tistrg Amnong Geny sponsored by

congresgrrien Tam Lukes (I, Ohio) and
Mike Synar (D, Okla.) which wouid ban
he use cf colors ot pictures atodaceo ads,
banuuy permuttizg cnly all text ads.
Bothy those Bills, in addition to one pro-
posed by Sen Edward Kenzedy 1D,
Mass.), would ilso allow state aod jacal
governments L0 come up Wit thelr owt
Cgarere-advertisirg restrictions.

Itany of the measures were to pass tte
etfect would be potenttally devastating fer
tre fcbacco dustry In 1963, tobacco ¢om
Pasles poured 2 staggering $25 dusen
tnte adveridsing, up 26% from 2 53 Bulkn

o the Fecerai Trace
The 1998 speocing QL
hamtyet Ween released, m i3 sttauned
by ¥z Lakex,

’co Ban Tobacco Ads
t&s of Samein U.S.

Agy ofie of ThOSA Blis wouid et *e- ‘e
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wg  says Dan Jatfe I e Assoc.ation of
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~ize van s EL7pean 13 as, Bas proposed
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FINANCIAL LINKS BETWEEN CONGRESSIONAL COMMITTEE WITNESSES
OPPOSING HR 1250, THE PROTECT OUR CHILDREN FROM
CIGARETTES ACT OF 1989, AND
THE TOBACCO INDUSTRY

WITWESSES AT JULY 25, 1939 EEARING OF TRE COMMITTER O RWERGY AND
COWERCE SURCORNTIITE ON TRANEFOREAFION ArD MATARDOUS MATERIALS, - FINANCIAL LINK WITH TOSACCO INDUSTRY

1. American Civil Liberties Unfon.......cccvvvvveaccnnnsecas,, .. CTRNtS from tobacco fires.e
1

2 Amarican Nevspaper Publishers Association..... ....... eriaaae.1997 = $96 nlllion in tobacco advartlsing.ee
1963 - $106 aillion in tobscco advartising.es
3 Freedom to Advertise Coalition

{a) Anerican Advertising federstion. . .. .. . . 1997 = $2.6 pillion ln tobccco adnnhlm and prmtlon -
1988 - $3.2 pillion

(b) Aseri-an Association of Advertising Agencies . L1987 - :1 .¢ bilifon in tobccco ldntthlnq and pro-otlon."
“.en = $3.2 Dillion =

{€) Asasociation of National Advertissrs. .. .. Tobacco cospeaniss are aembers.®ee

(d) Kagezine publishers of Americas. .1987 = $313 aillion ln tobscco -dv-nhlnq.t-

1968 -~ $153 aillion

(8} Outdoor Advertising Assoclation of America . ...ln aillion ln tobccco ldv.rtlllnq.
= $319 million

{(f) Point=Of-lurchase Advertising Institute l’l1 = $154 million in tobccco adv.rtllh.q. .
1$"9 ~ $222 silljon Lo
¢ National Automatic Merchendising Associetion - %1 ¢ billion in vending uchln. annual sales of cligarsttes.eee
1
5 wNational Hispanic Ixpositions. Inc . . Crants {ros tobscco companiss, eee
1
6 National Hot Rod Association . . . Prize money end other financlial support from tobacco companies.eee
3
7 National Tobacco Council ... .. . . . . . PP « « «.Tobacco farmars.ses
1
§  Smokeless Tobacco ncil.... o ean s . . «MeabL T sre Producers of smokeless tohacco.?ee
9. Tobacco Institute . P P .Tive tobacco Companies are its membera.®:s

10. washington Legal Poundstion..... . .. rev erasess cseeec.Crants fTOR tobacco CORMpanies.eees

1 Written ststement only.

Sources. . Boston Globe, Noveamber 14. 1989

¢o  Federa) Trade Commission 1997 Report to
Congrasa (1989} and March 29, 1990 latter
to Subcoamittes staff in response to
Fresdom of Information Act reguest.

ess witness's Testimony.

ess¢ istter of March 13, 1990 ¢o Chairsan Thosas A.
Luken.
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of the findings that relats to the health issue per se because that is
not the area of expertise of members of the advertising industry.
We are not doctors and practitioners.

Mr. LUKEN. Sir, you have heard us discussing this here today,
and you have heard me and other say that we base our conclusions
that tobacco advertising and cigarette advertising is inherently de-
ceptive because of these findi

t does make a difference, does it not, whether or not you accept
the findings or not, doesn't it? If YOu are going to sav as the tobac-
co industry does, and I want to know if you are, tnen you don't
know whether tobacco kills 390,000 Jeople a year That's what [
want to know. Is that what you are saying, that you don't know
whether it is because you are not an expert”?

Mr. Brir. No, Mr. i . We are saying that the relation.
ship between the product and the advertising 18 different. We are
not addressing the issue of the product.

Mr. LuxeN. That’s another question. I am asking you whether
you accept the findi or whether you find fault with the finding
that tobacco kills 390,000 people?
thMr. BriL: We have no fault with that. We don't comment on

at.

Mr. LuxxN. I am not asking you whether you have any fault
with it. I am asking you whether you accept it or not? .

Mr. BeLr. We have commented on it -

Mr. Luxen. Do you accept it or not?
-+ Mr Brrn T accept the facts. .

Mr. LuxeN. Or, are you like the tobacco industry, you don’t know
whether it is truas or not? . .

: Mrra‘Bm.;\We accept anything that 18 factual in terms of the

Mr. Luxen. Do you accept that as factual? e

Mr. BzL: What we don't accept 1s the connection between that.
. Luxen. Do you accept that as factual or not, Mr., Bell?"

' * Mr. BriL. Basically, probably, yes, but we don't make the connec-

tion between that and advertising being the cause.

Mr. Lugen. Do you accept it, Mr. Helm?

Mr. HELy. What we don’t accept is that there is a causal rela-
tionship here. Let's for a minute'accept the findings,

Mr. LUREN. What do you mean, causal relations ip?

Mr. HeLs. I will accept the findings for the purposes to dlustrate .
my point. . .- -0

r. LUeN. Sir, I don't know what you mean, to ilustrate your

point. We are not ing about hypothetically, we are asking you .
if you want.to -answer.. (wemt.obacco mdust;y won't answer. [ ag:‘
asking you!whethergyou' will answer whether or not you: accepts
that Saesa findings-are true?. .. . Ny

- Mr. Hewa.: You 'sf forcing me to give vou the answer you want’
to make a point want to make L.
ll\ld"r Luxxxn. I am'not forcing you. [ am asking you whether you
wiil! AN i N R . . -
Mr. HeLu. No, I will not accept them That 13 not my area of ex
pertise, e sy
Mr. LUREN. Then, you are like the tobacco industry. You will nof
accept the findings of the Attorney General X!

{
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k.- Mr. Hewm. That is not my area of expertise.

_ Mr. Luken. Well, the Attorney General, Griffin Bell came in
here. He’s a former Attorney General. He was asked whether he
accepted 1t and he said I will accept it because the government says

s0.

Mr. Hers. [ will accept what the Surgeon General says.

Mr. Lukex That’s what he says.

Mr HeLm. Mo, the Surgeon General said that there is no credible
evidence that advertising has anything to do with inducing chil-
dren to smoke -

\fr Lukex That's another question. We will get to that in a
mirute The factual findings is the question. We have set them out,
these findings, tobacco causes the unnecessary deaths of 390,000
Americans annuallv. That is one. The major cause of cancer of the
lung and esoph? larynx, contributory factor in cancer of the
urinary bladder, .. ey and pancreas, responsible for 85 to 90 per-
cent of the approxuuately 120,000 annual lung cancer deaths plus’
scores of thousands of othersand soon. . = - « .-

Cizarette smoking and the use of smokeless tobacco are addict-
e Yes, these are all taken from the Surgeon General’s findings. I
won t pursue it any further, but the tobacco industry has consist-
ently come in here and said that we don’t accept ltrgose findings.
They may be true and they may not be true. Many of the members
he-e. and [ am a~proaching it on the basis that they are true and
that. because of the fact that they are true, tobacco becomes a
unigue product. EA Jsat

The constitutionality question, in my :opinion,- hinges Jupon
whether you accept that finding that it kills 390,000 persons; that
2) percent of high school seniors smoke on a daily basis; that smok-
ing 1s addictive. It makes a c.fference in approaching the constitu-
tionahty because none of you challenge the fact that the govern-
ment has a right to say that advertising which'is false or deceptive
can be prohibited . A L

Therefore, for those of us who take this position that any adver-
using. which isn’t necessanily favorable, is inherently deceptive of
a product which is unique which is tobacco, which is guilty of all
these sins. You either accept that tobacco is guilty as charged of
killing 390,000 people or you don't. ' ..

If you do, then 1t seems to me that you can still make your hypo-
thetical argument, your legal argument, but it is pretty well under-
mined by the fact that tobacco 1s a unique product which kills all
these people and 1s addictive. and isn't entitled to that protection
because anything that 1s said favorably about it is inherently de-
ceptive. .

Mr NEUBORNE. With respect, Mr. Chairman, I cannot comment
on the correctness or incorrectness of the Surgeon General'. {ind-
ings As [ recall when Griffin Bell was here, he said if the govern-
ment says it he is willing to accept it, although he personally
couldn't verify it and neither can L.

[ don't have that kind of expertise, and therefore I can’t repre-
sent to you that I beheve it 1s true. I do accept if the Surgeon Jen-
eral — ..

Mr Luxen He accepted it if my government says so, he did say
%0

N
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;iir- LUKEN. Thank you, Mr. Stellman. We're heing called to the
I committee, but I'm wondering if we couldn’t perhaps complete
is panel.
,n'hist?unk I can get by on about 3 or 4 minutes. Dr. McAfee, you
mentioned Maine. What's happening exactly in Maine?
ng McAFEE. The problem we had, sir, was a bill before our State
legstature that would ask for the elimination of cigarettes n the
endorsement and promotion of sporting events.
We were particularly concerned that several of these sporting

‘events were held for use of the State of Maine.

Mr LtweEN Right.

Mr McArfEE. It is illegal in Maine to purchase cigarettes age 's
and under

Mr [.LKEN Yes.

Mr MCAFEE. We now find that we have sporting events in whih
age gro}:zps of those 18 and under are being sponsored und promot-
ed by that

The bill before the subcommittee was favorably enacted. but 'n.e
the information that was then distributed by the representatives n
the Tobacco Institute and the industry itself, there are lobbyists
stating that the Federal preemption would prevent our State from
doing that.

Mr Luken. The Federal preemption that we're talking about
here. repealing here.

Mr McAree. That's exactly true.

Mir Luken. [n other words, the regulatory scheme that the to-
bacco advocates, those representing tobacco, and they were tellinyg
us that this statute that we want to repeal sets up a regulatory
scheme, a Federal standard

In Maine, 1t has been used to prevent the State of Maine {rom
adopting this legislation on sporting events, sponsorship of sporting
events

Mr McAFEee. That's correct.

Mr Luken. This ties tn with what Mr. Slattery pointed out that
under this statute unwittingly Congress has prevented States from
being able to pass laws with regard to placement of billboards w:th
regrd to almost anything else

that wmith regard to tobacco, tobacco is absolved. Tobacco s
exempt Tobacco s immune, by reason of:this statute, to wnat
other products are susceptible to. Isn't that right?

Mr McArEe. That's correct.

Mr Luken. It has a pnvileged positfon. Anybody have any other
comment on that? All right. | said I'd only take a couple minutes

Truthful, deceptive, again, tobacco advocates are telling us we
can't restrict advertising of that which is truthful and legal.

All nght. Tobacco is legal. But is all the advertising truthtul®
Mr Ballin? It is claimed to be deceptive. Is it not?

Mr Barun. Mr. Chairman?

Mr LukeEN. When two tobacco companies advertise lowest tar.
?ne ofqthem has got to be deceptive if both of them claim to be
Owest

Mr BaLuN. Yeah. At the last hearing we pointed out that ve
"ad a concern about all low tar advertising, particularly the Car:
‘on and the Now ads—

N
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JOHN J. MARTY
Senator 63rd Distriet

Senate

»

State of Minnesota
February 14, 1989
Benjamin Cohen
Senior Counsel
Room 324 House Office ‘--ox ' c. 2
U. S. House of Represe--3- eg
Washington, DC 205:3
Dear Mr. Cohen:
I was told that you .ezs i- a tecent conference on tobacco leg-
i1slation in Houston .-: ?xZressed interes* 1in seeing evidence
that the tobacco ind.s':. .ses the federa. preempt10n from the
federal Cigarette Lizo" ©3 3ard Advertising act to discourage
states from address.- : jarerze related _ssues.
In Minnesota, we ha-.e *i.~d <rat whenever an 1ssue related to
cigarette advertis.~5 .s ri.sed at tre Legislature, the tobacco
industry comes i1np argu.rqg that the federal Preemption prevents
states from doing ar. >~ _q .4 this regard,
I'm enclosing a memo “:-- -av.d Reres, a Washington lawyer
representing the Tobacco Inst.tute, 1a opposition to one of my
b1lls a couple years 250. As ycu can see, he makes his main
pPo1nts in opposition begirn.ng on page 3 where he addresses the
federal preemption.
We have refined our _--=o00sals significantly since that time and
have already passed ) b.:: Danning free distribution of
cigarettes.
This session 1 hcge ‘P 1fle 0 pass legislation prohibiting
tobacco advertisirg -~ = Toards, not because of health
concerns, but beca.s» - > .i.egal for minors to use tobacco
products and billboar ‘s ~i.e a Major impact on encouraging young
people to break the . ;. T"e ourpose section 0f our new legis-
lation draws heavil., - =g drjuments used by the (. S. Supreme
Court in the 1932 Par- .+ ,ge “t.ch upheld a similar Utah bill-
board ban.
While I'm confident that ~e have drafted legislation likely -5
be upheld in the courts, * can quarantee that the tobacco indus-
try will be in here screaming federal preemption. -

I hope this informatizn . “elpful to you. lease let me xnow
1f I can be of furt-e- S35t ance

Sinc Y

oha A Mapew.
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COVINGTAON & SURLING

ITAT% g;. D:v:gagxucm‘
WASEINGTION, p.C.
April 8, 1997
ERARING OM 8.P. 942 prroRe TER
MINMESOTA SENATE COMMITTEE ON REALTE o BUMAM SRRVICRY

Good efternoon. My name is David K. Remes., 1 [V Y
levyer with Covington § Burling in waahington, D.C. I aa hete
todey to eddrasc the 1egel lesues refeed by thrse provisions
of 8.2, Y62 that concern tobecco-product advertising., 3
Tepresent the Tobacco Institute, dut the {seues releed by
these provisions of 3.7, 962 go fer beyond the particuler
concernd of the tobacco indusery.

The ficret provision -- new gubdivielon 1 of soc-
tion 1 of Minnesota Statutes 1985, section 144.398 -~ would
ben tobacco-product advertieing on any property owned ar
les0ed by the Stete or ite politicel subdivisions.

The escond provision -- new Subdivision 2 of Sec-
tion 1 of Minnesots Statutes 1986, gection 244.393 -- would
reguird anyone who purcheses outdoor advereising epace or
service for tnbacco-product advertising to purchaee an equiva-
lent amount of advectising space or service to be used for
snti-smoking messages.

The third provision -- anending Subdiviglon 2 of
8action ¢ of Minnesota Statutes 1586, Section 32382.77 -~ would

make the existing pronivition ageinst diatribution of tobacoo-
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product esmples to minurs en ebeolute prohibition agsinst sll
tobacco-product easpling In the etate,

Thees propoeals reflact ¢ view currently held by
tome that the wey to eddrese the heelth problems 8aeociated
vith tobacco-produot coneusption s to ban, restrict, or
{nhibit tobacco-preduct advertieing,

In the paet yeear-end-a-hel?, verious measuzes to ban
or restriot tobscco-product advertieing have besn proposed in
Congrest. These propcesls have provoked an extrsordinary
Plrst Amondment outcry from acrose the political spectrua.

They sre opposed by the U.S. Depactaent of Justice
and the Amecican Clvil Liberties Union, which tarely agrae on
anything. They eleo ere opposed by the Chalrman of the
Pederal Trade Commieeion, vho belisves that teetricting
tobacco-product edvertielng in order to curd tobucco-product
Consumption "would do coneumers more harm than good.*

Finslly, these proposals have been eharply condeaned
on Pir8t Amerdment grounds by the most eminent constitutional
echolars ia the country -- Profeseor illp 8. Kurland of the
University of Chicago Law $chool, Professor Charles Alan
Wright of the University of Texas Lew 8chool, Professor
Wiltliam van Alatyne of Buke Onivereity Lawv Sohocl, and Profes-
80r Alen Dershowits of Rarvard Lav School, among othere.

Thie past Pebruary. the American Bar Assoclation re-
jected & proposel trat it go on record in favor of ¢ federsl

tobacco-product advertising ban. It did eo, according to ASA

iC 25
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President Bugene Thoass. "becauee ve believe Lin the
free-speech principle.*

Congress, of course, ie limited in its actions only
by the United Statee Conetitution. Por that reeeon, the Picet
Asendment has been the focue of the debate Over proposed
federal tobacco-product advertising reetrictions.

Stats and local political bodies, however, are eud-
ject to sn additional conetraint, A federal law prohibite any
state or local regulation of cigaratte advertising based on
amoking and health. Such srate or local action ie “preesptid”
by the fedoral etatute.

Thet statute le the Pederal Clgarette Labeling and
Advortising Act. It contalna an exprese "preemplicn® provi-

¢h providee:

“(a) Mo gtatenent relating to emcking and
health. other than the stateamsnt reqQuized by
section 133 of thie title, shall be required
on sny cigarette package.

(5] Mo requirement or pronibition beeed
on smoking and health ehall be imposed under
State lav vith respect to the advertieing or
promotion of any cigerettes the packeges of
vhich are labeled in conformity with the pro-
visione of this chapter.® 1% U.$.C. 1334.

As the Onited Statee Court of Appeele for the Third
Circuit stated in s declelon last epring, the Pederal Ciga-
tette Labeling and advertiaing Act represents s cozefully
drewn balar.e® between providing tho public wity {inforration
about smoking and nealth *and proteoting the intereets of

{the] national econocmy.® Congrees believed that "thie balance
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would Do upset by either s requirement of s vwarnlng other than
thet prescrided in sectien 1333 or a requiremant or
prohidbition based on sroking snd health ‘with respect to the
advertising or promotion' of closrettss.” Cipollone v.
Liggett Oroup, rnc.. 789 r. 24 181, 187 (3@ Cir. 1986), cere.
denied, 107 8. Ct. 306 (1987).

As sppiled 0 cigarette sdvertising and promotion,
all three provisions of 8.7, 963 identified above would
violate the preenption provision of the Pederal Cigarette
Lebeling and Advertising Ace. These provisions also woyld
violate the rirst Azendment as opplied to the advertising and
promotion of sll tobscco products,

1. Proposed Subdivision 1 =0 Sectica 1 of Rinneso-
ts Ststutes 1986, Seczlon 144.395 would prohibit the advertis-
ing or sale of tobacco products "on proparty owned or lessed
by the stazi. a political subdivigion of the state., or a
commigsion, board. sgency, or other entity created or cpersted
BY the stste or a politicsl subdivision.® 7This baa on
tobacoo-product sdvertising on public property would be a
state aad local prohibition of clgarette sdvertising, obvioua-
ly fordidden by section 1314(Db) of the Yedersl Cigarette and
Labeling Advertieing Act.

This proposed ban slso would viclats the Pirst
Azendaant. The fact :hat it would apply to advsrtising on
pudlio property te (rrelevant. Even if the state snd its

politicsl subdivielons are not requited to open their propecty




to sny advartising at sll, once they have opened their proper-
ty to comsercisl sdvestising generslly, they have made that
property s *public forum,® from which edvertisesents for
particuler products may not be excluded simply Decause pudblie
suthoritiss do not 11xe their msessage. At lesst six federal
courte have in fact Invelidated comparsdle restrictions on ad-
vertising on public property on pracisely this ground.l/

The proposed bdan on the sale of tobacco products on
public property would bs vulnerabls to challenge under the
Pourtsenth Amendzent. A federsl court in Oklehoma last spring
invelidated & etate dan on liquor sdvertieing as *irretional,*
and thersfore imprraiesidle undsr ihg Iqual Protsction Clause.
becsuse ths evidence did not eezablish thst the ban would have
any sffect on overall levels of aleochsl consusption {a the

stats. Oklahoma Srcadcasters Ass'a v. Crisp, Mo.

?

Tiv-31-17%6-w (¥.D. Ckls. May 30, 1986). The proposed ssles
&N vould suffaer from the sams type of dafsct. It aisply
5uld not be demonstrated that banning the sale of robaccs

i/ ;_qig Blanned Pareathood Ase'n v. Chicago ;unaig

uthority, J87 F.3d 1338, 1534-33 (7th olr. 3)) droa v.
ngton Metropolitan Ares Trengit Authority, 749°Y. 893,

%8 n.§ (0.T. Clr. 3R, !gisaoul M. v, + 999

r. .“”. 1,..' 1346~-90 (8.D.R. Y. H £ gtion

!*! ¥ae |

Hedia L. m’;. (AMA) 1408,
Vo ¢ WO, T74~159-n, alip O’a 3 (Da MI.

May 1
( re mty injunceion), appesl dicsmiesed, no. 76-10” (let
T, June 3, 1978) (per curiamy.

N
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products on public propsrty would sccomplish the stste's p---
suned goal of reducing todacco-product consumption.

2. Proposed Subdivision 2 po Section 1 of Minneso-
ta Statutes 1986, Bsction 144.39% would provide that anyone
who purchases dilldoard or other pytdoor advertising space ot
service to advertiss tobacco products must PUZChese an equive-
lent amount of ssrvice or spacs "o be used for public service
2888818 provided dy the comalssloner of healt: for the
promotion of nonzsoking or ths prasentation of information
abcut the hassrds cf saoking.” As spplied to cigarstte
4dvertising, thls requirsaent would violate Section 1334(d) of
the Federsl Cigaret?s end Labsiing Advertising Act as a
forbldden atats “requirensat or prohidition” of clgsrette
advertising or promotion.

In sdditlon, this requitrement would represent as
great sn intrusion on ths Pirst Assndzent as an ocutright ban
on tobacco-product advertising, It would, in fact, present an
even more far-reaching and dangerous precedent than would an
outright edvertliaing ban.

The requiresant that gn advsrtiser purchase an
equivalent anount of advertising for the msssages of hig
adversariss oftends the Pirst Amendment in two distinct ways.

Pirst, the requirsmant singlee out a particular
greup of speaxers vith a particular cosmsrclal sesssge snd
sffsotively doudlee :he cost of sdvartising for that group

baged solely on :re contant of thalr asssage. 7The bucden
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placed on thase speakers -- in effect, a 100-percent tax on
every dollar spent on outdoor tobacco-product advertleing --
i1e a dlacriminatory inhibition on protescted epeech forbidden
by the 2iret Amendaent.

If the goal of this requirement ie to discourage
tobacco-product advertieing by making euch advertieing prohi-
bitively expensive, then the requiremant {es invalid 4¢ an
attempt to suppress protected expressior. Bven if ita goal is
not 20 discourage tobacco-product advertisling. the United
States Suprems Court repeatedly has made clear that uaing the
taxing pover in a way that disorisinates againet particular
speskers on the baeis of their message violates the Piret
Anendsent .3/

Second, the reqQuiremant {mparmiseibly forcea 8
speaker to pay for the meesages of nis adversaries. The
Supreme Court has mada clear that the government may require
an advertiser to include in hie advertieing euch qualifying
information ae asy be deemed necessary to preveat an adver-
tisement from deing irlee or misleading. Implementing this
prinoiple, Gongress has detsrained what additional qualifying
information chould be raquired for tobacco-product

-

-] rosiegn v. Asaric n P ogs Co., 297 U.s. 333, %0 -
%mﬁ":i'r.u v. 3, 518 (1938)) Caa-
T Unlted se , 5 U.l. 98, 513 (199%9),; v.
with Repreesnt on, 461 U.S. 540, 348 (19

s
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tvertieing. Such advertising cerrias tha informstion
Quiced by Congrass.

But the Suprend Court has never suggested that en
ivertisar may be required to buy hig adverseziss the oppor~
uufiy to disseminate tnei: neasages. In fact, last yeasz the
upreme Court struck down on Pirst Agendment grounds & state

‘goncy‘n toquirement that a utility inolude messeges of its
‘adverseries in the utility's monthly billing eanvelopes. ac]]
v. PUC, 106 8. Ce. 903, 911 n, 12 (1986). Such @ tequizement
2180 violates the long-standing rule that a speaker cannot ba
compelled to "be an i--t-yme=~t for fosraring” & _message with

The iamplications of requiring tobacco-product

advartisers o sponsor antitobacco meeseages are at once
far~zeaching and frightening. Soms vho favor & ban on
tobacco-product advertieing argus that the health problems
2880C{2t0d with tobacco are 80 unique that banning tobacoo-
product advertising will not serve as s precedant for banning
advertising of other lavful products vhose uss or consumption
some suthoritiee dsem to bs harsful or unwise. 4o such
SISULENCe can be offered in the case of & requiresent that

advertissrs sponsor messages dy their advereariss.

a/ ley v. ggxuarg. 430 O.8, 709, 718 (1977). also
[3 td4 of Rducation v. Barnettas, 9 0.8,
Wlaal Wery ublishing To., v. Tgrni!!g, 410 0.8,
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If tobacco-product sanufacturere ¢en be required to

' aponeot pudlic ecrvice meesages concerning the heslth probleas
esesociated with tobaoco. {t will not be long befors giailar
requiremente are Proposed for advertissre of euch Products es

,oleoholto beverages. svestaned cerssls, end high-cholegtsrol
foode. 011 oonpaniss and automobile manufecturers could be
required to eponsor aeesages pointiag out the pollution
hzvarde presented by large-engine eutomobiles that ues high-
teest gesolines. Peetioide smanufactursre could be required to
8POREOL Resesqes concerning the snvironmental end heelth rieke
sssooieted with thelr products.

The OUnited States Court of Appsals for the Distriot
of Columbia Circult held in 1971 that nothing sbout ths
alleged hazerda of cigarettes permitted che Pedersl Communice~
tions Commiesion to requirs antitobacoo mesesgea to be bBroad-
ceet, while declining to require messages to be broadcast
conoerning the hasarde asaocieted with other gdvertised
producte. S¢q rriends of thy Rarth v. PCC, 449 P.3¢ 1164,
1168 (D.C. Cir. 1971). The PFCC wee not sllowed to dietinguieh
botvens sigarettes and other producte in iapoesing ite counter-
edvactieing rule.Y

4/ Under the PCC's rule. it should be etressed, the tobacco
conpaniee were not required to pay for the eantitodacoo ses-
sages of their adversaries) and it wes only beceuee the broad-
cast media ere sudject to apeoial ocontrel the government
that counter-advertlieing could be required at all,

o~y
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In shore, the tequirement of 3.7, 962 that tobasco~
product advertisere purchess an eQuivalent #-ount of outdoor
edvertising spacs for snti~emoking messages not only ie
preempted by the Federal i{gerstts gnd Labeling end aAdver~
tising Act. It vould violate tha Piret Amendment and eat 1
precedent that would quickly be applied to support eimilar
requirenents for advertisers of other products.

3, Proposed Bubdivision 2 of Seotion & of Nina-
esota Statutes 196, Section 3337.77 would make Rinnssota's
ban on the dletridbution of fres cigarette samples -- which now
eppliee only to eampling to ainors -- en abeolute prohibition
un all eampling.

Such an adbeoclute prohibition {g preempted by the
Pedaral Cigaretts Labeling and Advertieing Act as a forbidden
state prohibition of oigeretts promotion. Consumer saspling
by means cf f-ee cigaretts distridution ie a traditional and
recognised form of marketing and prumotion, which Congraes
slected to allow.

AS s mesns of sdvertieing the sxistence, availabi-
1ity, and characteristice of individual brands, cigaretts
swampling also is protacted by the Piret Amendment. To the
'xtent that & sampling ban i{e intended to limit consumers’

+acensss of pacrticular drands, {t would be unoonetitutiosal.

Exieting law elreedy prodibite sampling to minore.

8 tobaoco industry and the companies retained to conduot

apling are comnitted to odesrving this prohibicien. It s

O
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uneeuad policy -~ “governmant on the cheap” == to ben easpling
to aduits ¢imply becsuss the etets {s not willing to enforce
the sxisting stetutory prohidicion ¢n saspling to ainors e
nay be nscessery to prsvent sbuses.
CONCLUSION

Por the ressons discusssd gbovs, the restrictions on
tobacoo~product sdvertising and promotion eddressed in this
stetement ere preemptsd by federsl lawv snd would violats ths
Plcet Amendment.

Q
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The CHalrMaN. Congressman Neal, we are glad to have you.

Mr. NeAL. Thank you, Senator, very much.

Let me say I am very much aware of your sincere efforts on
behalf of the health of the American people, and I certainly respect
those.

I want you to understand if you will that I am here on behalf of
my constituents. We have at lexet 8,000 people who work at Reyn-
olds; another 1,400 of my ccnstituents work at American; we have
literally thousands of people who make their living directly as to-
bacco farmers, and others indirectly, in fertilizer, fuel, and as ware-
housemen. In fact, almost everything in our part of the country,
one way or another, is touched by the tobacco economy.

The income from this economy provides the money for the
churches and the schools and the parks and the hospitals and in
fact everything that comprises a community.

Mr. Cnairman, our economy is steadily diversifying, but tobacco
is still a bedrock industry. Not only do these people provide the
revenue that provides for our communities; the companies are good
corporate citizens and contribute to education and so on.

I mention all of this because | need for the committee to know
that the tobacco industry is not just some faceless, nameless ma-
chine, pumping out packs of cigarettes Tobacco is produced by
thousands of good, decent, hardworking people, the same kind of
people that you represent in your own State. They work in an in-
dustry that has existed since befure the founding of our Republic,
they produce a legal product that is purchased and used by about a
third of all adult Americans, including hundreds of thousands of
your own constituents

The tobacco industry employs over 700,000 people in the United
States. If you add up its total economic impact, i. probably ac-
counts for more than a million jobs. Tobacco taxes yield over $11
billion in Federal, State and local government revenue.

Mr Chairman, I just want to point out that the people who grow,
manufacture, sell and use tobacco products have made important
contributions to this country, they continue to, they deserve our re-
spect, courtesy, and a fair hearing. They should not be subjected to
ridicule or harassment. They should not be discriminated against
any more than any other Amerca.

Now, I would just point this stack of paper out to you. This is
over 40,000 signatures, I am told, f people mostly from our part of
the country who responded immediately, just during the month of
March, signing a petition that was circulated because of the com-
ments of Secretary Sullivan. It disappoints and offends us when
Secretary Sullivan and others refer to people in the tobacco indus-
try as “merchants of death”, characterize their wages as “blood
money” and equate them with drug dealers.

Secretary Sullivan’s harsh speeches and comments about tobacco
are unwarranted and unprecedented. Many of us wonder why he
publicly exhibits more interest in tobacco than in health care costs,
AIDS, drug and alcohol abuse, the elderly, the handicapped, the
homeless, and other matters that are in his purview in his depart-
wnent.

When we consider the smoking and health question and what
the government’s role should be, it should be in an appropriate

oy
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context, Mr. Chairman, and I think that appropriate context is one
of individual freedom. Our society has long valued and protected
the people’s right to choose, to meke personal decisions without
government interference. That right is guaranteed by the U.S. Con-
stitution. It is the essential difference between our system of gov-
ernment and the totalitarians.

It is ironic, Mr. Chairman, that just when many countries are
overthrowing totalitarian governments and demanding freedom in
Eastern Europe, Africa, China, Latin America and so on, many
groups in this country want to move in a different direction.

We have recently seen efforts to impose governmert censorship
of art, books, records, to have government make personal decisions
for individual Americans on abortion, for example, to subject
people to random lie detector/drug tests, to keep out of the country
or muzzle people the government does not like, to imvpose limits on
our political system, to limit personal choice.

Some of you may be saying, well, that's not what we are talking
about here today—but I think it is. These are all examples of at-
tempts to substitute government decisionmaking for that of individ-
uals.

Mr. Chairman, cigarettes are and always have been a legal prod-
uct in the United States; millions of Americans have chosen to
smoke them notwithstanding the health warnings on every pack-
age and in every advertisement. We have no right to punish the
individuals who make that choice however much we may disagree,
nor should we harass or ridicule the makers of the products they
chcose to buy.

Many products are said to be hazardous to our health. If the gov-
ernment attacks tobacco, what comes next—high-powered cars, al-
cohol, meat, butter, ice cream and other high-fat products, salt,
sugar, coffee, snack foods? Is the govcinment going to tell Ameri-
cans what they can eat?

Just last week th.. New England Journal of Medicine published a
study indicating that women who are overweight have a vast great-
er chance of suffering heart attacks and heart disease. According to
the Washington Post, one researcher said that being overweight is
almost as dangernus for the heart as smoking. So what does this
suggest? Should we establish a center for weight control and exer-
c1se? Should the government punish people who don't take care of
themselves, people who don’t eat broccoli, run their laps, do their
pushups? Maybe each overweight American should pay an addi-
tional tax for every excess pound. That should reduce the Federal
budget deficit in a hurry. We could call it the “fat tax”.

Well, I certainly wouldn't havz the nerve to introduce such a
bill, Mr. Chairman—it is sillv, of course, but I am trying to make a
serious point. Who decid»s—the individual or our government?

I must say I think the bills before us are based on the premise
that the American people cannot decide for themselves™ It would
spend millions of dollars telling people things they already know
and seeking to regulate their personal behavior.

Mr. Chairman, if there is an American today who does not know
about the health warnings on tobacco, he or she must be iiving in a
closet with the lights out. I am told that in 1987, HHS spent $40
million on anti-smoking programs. Surveys have shown that 99

36
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percent of the public knows about the Surgeon General’s warnings.
An HHS survey showed that 95 percent believed that smoking in-
creased the risk of lung cancer. Ninety-two percent believed it in-
creased the risk of emphysema. Ninety-one percent believed it in-
creased the risk of heart disease.

Not only has the message been heard; it clearly hes been taken
to heart. One of every two American smokers has quit in recent
years. Between 1965 and 1985, 41 million people gave up smoking, I
am told, and nine out of ten did it without outside help, according
to the 1988 Surgeon General’s Report.

Why, then, in this time of budget stri wgency and staggering defi-
cits should we spent $200 million in 1 year to tell people that smok-
ing is hazardous? There are better uses for the mcney.

Mr. Chairman, I must say also that I believe this bill would do a
disservice to public health by making cigarettes a target of the
anti-drug programs. This would equate tobacco with hard drugs
like cocaine and heroin. Do we really want to say to young people
that cocaine and heroin are not much different from cigarettes?
Does anyone in this room really believe that? Would anyone sug-
ges't) that it is as easy to quit heroin or crack as it is to quite smok-
ing?

To equate tobacco with hard drugs trivializes our very serious
drug problem.

In conclusion, Mr. Chairman, I think this legislation would
create an expensive and intrusive bureaucracy. It would flood the
State and local governments and private groups with grants to con-
duct anti-smoking programs, again, to tell people things they al-
ready know. It would allow States and localities to impose their
own advertising regulations, creating a patchwork of conflicting
rules and policies. It is a back door attempt to eliminate cigarette
advertising, a step that would do further damage to constitutional
principles.

As manufacturers of a legal product, cigarette companies have a
right to advertise their goods. Advertising is a form of free speech
guaranteed by the First Amendment. Prohibiting it would be a
dangerous precedent indeed.

Mr. Chairman, thank you for letting me testify before you. I
know of your concern for the health of the American people. But I
would urge you to help maintain our basic freedoms also.

I thank you.

[The prepared statement of Mr. Neal follows:]

w0
-3




O

ERIC

Aruitoxt provided by Eic:

33

TESTIMONY OF REPRESENTATIVE STEPHEN L. KEAL
FIFTH DISTRICT, NORTH CAROLINA

U.S. Senate Committee on Labor and Human Resources
Hearing on The Tobacco Education and Health Protection ACt (S.1883)
April 3, 1990

Mr. Chairman, ! appreciate the opportunity to testify.

I an here on behalf of my constituents. The R.J. Reynolds
Tobacco Company employs about 8,000 people in my hometown of Winston
—Salem. The American Tobacco Company employs about 1,400 people in
kreidsville. In addition, I represent thousands of tobacco farmers
and thousands of others employed in tobacco-related industries.

Mr. Chairman, our economy is Steadily diversiftying, but
tobacco 1s still our bedrock industry. Each year, RJR alone pumps
rmore than $1.3 billion into our area’s economy, including salaries,
taxes, and purchases of goods, services and tobacco.

RIR 15 an outstanding corporate citizen: it has been our
community’s key building block. Tobacco income has built our hones,
supported our schools, churches, charities, parks and everything
<" 3e that constitutes a community.

Mr. Chairman, over the last five years RJR has contributed
more than $20 million to local charities and organizations. For
example, RJR recently gave $4 million to help strengthen Winston
—Salem State Unmiversity, a historically black institution that is
1mportant to our community. RJR gave nearly $1 million to this
year’s United Way campaign. Kationally, the RIJR Nalisco Fzundation,
1s funding a five-year, $30 million program to encourage innovation
1n public school classrooms. I could cite countless other examples.

American Tobacco, in addition to 1ts $56 million annual
Reidsville payroll, has made charitable contribututions of another
$1.3 million 1n our area over the past decade. In addition to
corporate contributions, of course, thousands of individual workers
and thousands of farmers also Support our community institutions.

1 mention all this, Mr. Chairman, because I want this
committee to know that the tobacco industry is not some faceless‘&AMLb“
machine pumplng out packs of cigarettes. Tobacco 1S produced by
thousands of good, decent, hardworking people--the sane kind of
people you represent 1n your own states.

They work in an industry that has existed since before the
founding of our Republic. They produce 3 _legal product that 1s
purchased and used by about a third of all adult Americans,
including hundreds of thousands of your own constituents.

The tobacco industry employs about 700,000 people 1n the
United States; 1f you add up 1its total economic lmpact, 1t probably
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accounts for more than a million jobs. Tobacco taxes yield about
$11 billion a year in federal, state and local government revenue.
If You don’t think tobacco revenue iz important, just ask your state
revenue department. Ask the Office of Management and Budget.

My point, Mr. Chairman, is that the people who grow,
manufacture, sell and use tobacco have mads important contributions
to this country. They deserve respect, courtesy and a fair
hearing. They should not be subjected to ridicule or harassment.

It disappoints and nffends us when HHS Secretary Louis
Sullivan and others refer to people in the tobacco industry as
merchantg of death,) characterize their wages as "blood money," and
equate them with drug dealers.

Secretary Sullivan’s harsh, hyperbolic speeches and comments
about tobacco are unwarranted and unprecedented. Many of us wonder
why he publicly exhibits more interest in tobacco than in health
care costs, AIDS, drug and alcohol abuse, the elderly, the
handicapped, the homeless, and other matters in his department.
Coulad it be because he gets better press by attacking tobacco?

When we consider the unmoking and health question, and what the
governxent’s role should be, we should do so in an appropriate

context. I think the proper context 1s one of individual freedon.

Our society has long valued and protected the people’s right
to choose~-to make personal decisions without government
interference. This right is guaranteed by the United States
Constitution; it is the essential difference ketween our system of
government and the totalitarian systems.

It is ironic, Mr. Chairman, that when many countries are
overthrowing totalitarian governments and demanding freedom--in
Eastern Europe, Africa, China and Latin America--many groups 1in this
country want to move in the opposite direction.

We have recently seen efforts to impose government censorship
of art, books and records--to have government make personal
decisions for individual Americans, on abortion, for example--to
subject people to randon lie-detector and drug tests--to keep out of
the country or muzzle people the government doesn’t like.

Some ©of you may be saying, well, that’s not what we are
talking about here today. But I think it is. These are all examdles
of attenpts to substitute government decisions for those of
individuals. I think we coul¢ say the same about S. 1883. I knww
that you sincerely want to improve the public health, Mr. Chairmzn.
I don’t question your goud intentions. But I think this is bad
legislation.

Aruitoxt provided by Eic:
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Cigarettes are and always have been a legal product in the
United States. Millions of Americans havé chosen to smoke them,
notwithstanding the health warnings on every package and in every
advc rtisement. We have no right to punish the individuals who make
that choice, however much we disagree, nor should we harass or
ridicule the makers of the products they choose to buy.

Many products are said to be hazardous to our health. If the
governpent attacks tobacco, what comes ne<t? High-powered cars?
Alcohol, certainly. Meat, butter, ice cream and other high-fat
products? Sugar? Salt? Coffee? Snack foods? Is the government
going to tell Americans what they can eat?

Just last week, the New England Journal of Medicine published

a study indicating that women who are overweight have a vastly
greater chance of suffering heart attacks and heart disease.
According to The Washinaton Poxt, one resecarcher said that being
overweight is almost as dangerous for the heart as smoking.

So what does this suggest? Should we establish a Center for
Weight Control and Zxercise? Should the government punish people
who don’t take care of themselves--peuple who don’t eat broccoli,
run their laps, do their push-ups? Maybe each overweight American
should pay an additional tax for each excess pound; that should
reduce the federal budget deficit in a hurry. We could call it the
Fat Tax.

I certainly wouldn’t have the nerve to introduce such a bill,
Mr. Chairman. This is silly, of course, but I Ga trying to make a
serious point: Who decides? The government or the individual?

S. 1883 is based on t° premise that the American people
cannot decide for themselves. It would spend millions of dollars
telling people things they already know and seeking to regqulate
their personal behavior.

Mr. Chairman, if there 1S an American today vho doesn’t know
about the health warnings cn tobacco, he or she must be living in a
closet with the lights out. I’'m told that in FY1987, HHS spent $40
miliion on anti-smoking programs. Surveys have shown that 99% of
the public knows about the Surgeon General’s warnings. An HHS
survey showed that 95% believed that smoking increased the risk of
lung cancer: 92% believed it increased the risk of emphysema: 91%
believed 1t increased the risk of heart disease.

Not only has the message been heard: it clearly has been taken
to heart. One of every two American smokers has quit in recent
years. Betweec 1965 and 1985, 41 million people gave up smoking,
and 9 out of 10 did it without outside help, according to the 1988
Surgeon General ‘s Report.




36

4=Neal

Why, then, in this tize of budget stringenc} and staggering
deficits, should we spend $200 million in one year to tell people
that smoking is hazardous? There are better uses for this noney:
the nembers of this committee, especially, should know that.

HMoreover, S. 1883 would do a disservice to public health by
naking cigarettes a target of the anti-drug programs. This would
equate tobacco with hard drugs like cocaine and heroin. Do we
rezlly want to say to young people: “Cocaine and heroin are not much
different from cigarettes?” Does anyone in this rocm really believe
that? Would anyone suggest that it is as easy to quit heroin or
crack as it is to quit smoking? To equate tobacco with hard drugs
trivializes our very serious drug problexn.

S. 1883 would create an expensive and intrusive bureaucracy,
establishing a Center for Tobacco Products within the Centers for
Disease Control. It would flood state and local governnents and
private groups with grants to conduct anti-smoking programs--again
to tell pcople things they already know.

It would allow states and localities to inpose their own
cigarette advertising regulations, creating a patchwork of
conflicting rules and policies. S. 1883 is a back door attempt to
eliminate cigarette advertising--a step that would do further damage
to constitutional principles. As manufacturers of a legal product,
cigarette companies have a right to advertise their gocds.
Advertising 1s a form of free speech, guzranteed by the First
Amendment. Prohibiting it would be a dange- ous precedent indeed.

This bill reminds me of the story about the little boy who cu<s
off the dog’s tail an inch at a time--so it wouldn’t hurt so such.

S. 1883 1s not needed, Mr. Chairman. It would waste scarce
resources, encourage bureaucratic excesses, and intrude on
i1ndividual rights.

As your committee considers questions of smoking and health, I
urge that you do so with respect for individual freedon, with
respect for the intelligence of the Anmerican pecple, and with
respect for the hundreds of thousands of Americans who work in the
tobacco industry.

Thank you, Mr. Chairman, for letting me be here today to give
you the perspective of a tobacco-preducing state.

i
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The CHairMaN. Thank you very much, Congressman Neal.

We appreciate both of you coming here. We know you have dif-
fering views on this issue, but we obviously welcome hearing your
views on this matter.

I know first of 51! the work of Congressman Luken, who spent a
good deal of time having his own hearings and studying this issue
in verv considerable detail. He brings to our hearing a good deal of
background and experience and knowledge about this question.

I think one of the obvious directions of this legislation is to try
and focus on the young people and the particular appeal that has
been made as to the effects of advertising tobacco products on
young people.

Do you believe that communities should have the right, indeed,
that it is essential for them to be able to protect themselves from
seturation advertising, outdoor advertising of tobacco products?

Mr. Luken. Yes, Senator. In addressing the subject, I think you
have correctly stated the point, that young people are vulnerable
and susceptible to suggestion. One of the tennis stars in the Virgin-
ia Slims Tournament was recen*'y quoted as saying, “When young
people think of Virginia Slims .aey don’t think of cigarettes; they
think of tennis.” Now, she didn’t realize in saying that—she was
trying to defend the Virginia Slims Tournameni—but she did not
realize that she was making the case for really banning that kind
of promotion because the young person who thinks of Virginia
Slims as tennis is likely to be induced or led toward a favorable
notion of Virginia Slims, which just happens to be the death-deal-
ing cigarettes.

And absolutely, the tobacco companies shouldn’t have the immu-
nity which they now claim to have and which they often do have,
which other products don’t have, from local regulation. What hap-
pens is in the communities—and again, we are talking about tar-
geting, we are talking about people who are particularly vulnera-
ble—s many times, in the low-income areas, in the areas where
the targeted group is for whatever it is—and that is what Secretary
Sullivan objected to, the particular targeting of black people in
neighborhoods which are preaominantly black—where these com-
munities should have the right, as they do with other products, to
regulate the billboards and any other advertising. Absolutely--they
should have more right here, because as a practical matter—let me
add just one thing where I might disagree with my respected col-
league—TI don’t think drugs have rights. And that is what they are
arguing. Certainly, people have rights; people who are charged
have rights. But we can’t say that drugs have rights just because of
this idea that they are legal.

Many prosecutors today urge the legalization or the decriminal-
ization of cocaine and even heroin because they figure that’s the
best way to administer the whole program with regard to dealing
with them. That doesn’t mean that we would then permit the ad-
vertising through sexy and other kinds of alluring ways of cocaine
or heroin. There is no more dangerous product than tobacco, and it
should not be considered to have rights.

The CuairMaN. What is your reaction to the increase in these
free couvons that make it possible to get cigarettes free?
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Mr. Luken. Well, coupons is like samples or like vending ma-
chines. It allows the laws to be circumvented. There are State laws
in m;)st of the States which prohibit the sale of cigarettes to young
people.

That is another argument about legality. It isn’t legal to sell
cigarettes to young people, and it shouldn't be legal to advertise
cigarettes to young people, either. And if they are being distributed
through coupons, as Congressman Henson and one of the other
Congressmen had their constituents come in, and children from
their districts, young children under the age of 12, received sam-
ples in the mail, received advertising in the mail, received T-shirts
and so on in the mail. Any kind of distribution such as that will
end up with the young people having a right to violate the law, to
purchase cigarettes, to obtain it through coupons, vending ma-
chines or through samples.

The CHairman. Congressman Neal, I know that Secretary Sulli-
van can certainly speak for himself and defend himself, but as the
chairman of the health committee, I think it is appropriate to men-
tion that he does focus a great deal of his time and energy on a
wide range of different health care issues There are some that we
differ on—the results of the Pepper Commission, for example. But
we have worked very closely with him on a wide range of different
health issues, some of which you have mentioned: AIDS, minority
health, the fashioning and shaping of the Administration’s pro-
gram on substance abuse, trying to deal with the demand side
through education, treatment, rehabilitation, and in pharmaceuti-
cal research, particularly as we are finding more and more babies
who are born addictive.

So he has spent a good deal of time on a number of different
health issues as well as this particular one. I thought I would men-
tion that because I do think that he has taken a very strong and
strenuous position, one which I support and you differ with. But [
think it is important that as he has focused on this issue, he has
certainly been attentive to others.

I do also want ., point out that [ am extremeiy sympathetic to
those people who are in the growing industry, the tobacco farmers.
I think we have a real responsibility to them. As you mentioned,
you are moving toward diversity in your own district. There are
some economists who believe hat the growing of tobacco will move
overseas in any event because it is cheaper to produce it. So what-
ever 1s going to happen with regard to the tobacco farmers, I think
we should be concerned about them.

I am familiar enough with the challenges and problems to know
that generally, by and large, they are the smaller farmers, and
they have diversified, but many of them have these single crops.

So I am working with a number of members and colleagues who
also are opposed to this legislation, to at least try and provide some
respunse to their particular needs. I think we must make progress
in terms of what I consider to be a health issue, and if it is in the
common interest of the country, we ought o be responsive to those
that you have mentioned. I will say that a¢ the outset.

Now, having said that, I du find your logic troublesome in terms
of not permitting local communities greater flexibility to make de-
terminations to protect their health. I heard you list a number of

a
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different areas of public policy, which I gather you believe are
being dictated by national policy here in Washington. It would
seem to me that leaving some of these health issues up to the will
of local communities in terms of advertising and location of adver-
tising would have some appeal—I know i1t does have appeal in
many parts of the country including the South.

We find, for example, in North Carolina under your general stat-
utes affecting alcoholic beverages, that in the area of advertising,
you say “No person shall advertise alcoholic beverages in this State
except in compliance with the rules of the commission,” and then
further on it says “Rulemaking authority. The commission shall
have the authority to adopt rules to”—in pare~ran}. (—‘prohibit
or regulate alcohslic beverage advertisement on billboards; prohibit
alcoholic beverage advertisements cn outdoor signs; regulate the
nature, size, number and appearances of those advertisements; pro-
hibit or regulate the advertisement of alcoholic beverages by mail,
prohibit or reguiate contests, games or other promotions on alco-
hol.” Now North Caroliaa is saying that, in this particular area of
public policy, they are glad to leave it up to local control.

Nc w, if this is good enough for alcohol, why isn’t it good enough
with -egard to tobacco?

Mr. NeaL. Well, Senator, frankly, I think the attempts to allow
the local communities to set up separate schemes controlling adver-
tising were designed with the purpose in mind of making it as diffi-
cult as possible to sell these legal products. A manufacturer would
find it very difficult, for instance, if local jurisdictions required dif-
ferent kinds of warning statements and so on. It would be impossi-
ble for 2 manufacturer to make products tailormade to every local
community or many different local communities.

So it seems to me that that is an attempt to sort of do by the
back door what we don’t want to do by the front door, and that is
make these things unavailable or make them illegal.

Now, I asked my friend Tom Luken——

The CHairMAN. Do you feel that way about guns?

Mr. Neavr. Do I feel that way about making guns illegal?

The CHairMAN. | mean gun control; do you think it ought to be
gation';al, or do you think those things ought to be regulated by the

tates?

Mr. NeaL. Well, personally, I am not in favor of most of the gun
control schemes, either, but I see that a little far afield from what
we are talking about.

The CHAIRMAN. Well, you are talking about different situations
in different communities, and I'm just asking if you've got a con-
sistent view. If we say that——

Mr. NeaL. I'm not sure I always have a consistent view. I'm not
arguing with that.

The CHairMAN. Well, that's an honest politician. I think we can
all empathize with that. We never want to put that to the test
aroand here.

Mr. NeaL. [ should not——

The CHAIRMAN. Well, let me move cn.

Mr. Near. May I just make one brief comment on this, if I may,
because I really think this gets to the heart of it. I mentioned to
my friend, Mr Luken, when I testified before his committee on the
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same subject, I said, Tom, what you really want to do is just outlaw
these things, right, make them illegal? And Tom, my friend, says
that he does.

But Tom isn’t running again. And I doubt that there are many
folks arour.d here who would want to introduce legislation to make
cigarettes illegal and then gu home and tell their constituents, the
third of them who smoke, that they think they ought to be consid-
ered as criminals under the Federal Criminal Code.

So frankly, Senator, I think these attempts to allow local adver-
tising and all this kind of stuff are just ways to do through the
back door what we are unwilling to do right up front, I imagine a
lot of the people who are doing all this kind of stuff wa .t to
outlz;w So I say if you do, why not just introduce legislation to do
that?

The CHalRMAN. Well——

Mr LUKEN. Senator, my name has been mentioned, and I claim
privilege. .

The CHAIRMAN. Yes.

Mr LUkeN. And I suggest that my not running again gives me a
Lucidity, a clear-eyed vision. that may be denied sorae of the others

ere.

But I also might say that I have been saying the same thing for
quitﬁda number of years, and I have been running during that
period.

Mr. NeaL. Well, anyway, he is a great Congressman, but I don’t
think most of us want to tell our constituents that we think they
ought to be treated like criminals—and yet that is what this is all
about, I think.

The CualrmaN. Well, that isn’t really what this legislation is
about What we are talking about is counter-advertising. Not to
give 33.2 billion for advertising on the one hand, and virtually
nothing on the other hand, but rather to give people the opportuni-
ty for additional information. You quote skewed statistics on the
number of people who know that there is some danger. The fact is
those who are most vulnerable, who come into the whole process
fresh—the younger people—if you examined those statistics, you
would find that they are uninformed.

Why should we treat smoking differently from food and other
items where the public has the right to know what is going into
those products. Why don’t we leave some control within the local
communities to make local judgments on these issues?

But I respect your position, and I am sure your constituents do.

The final bell has just rung. Unless you have anything else to
add, what I'm going to do is recess the hearing and go to vote, and
then we’ll come back with our second panel? Is that satisfactory,
Congressmen—I don’t want to cut you off.

Mr. NEeaL. I had some others who wanted me to submit their tes-
timony, if you would accept that.

The CHAIRMAN. Yes. We'll include your testimony, and if there is
anything else you want to add, we’ll leave the record open.

Mr. NeAL. Thank you, Senator.

Mr. LUKEN. Thank you very much.

The CHARRMAN. Thank you for coming over.

The committee will stand in recess.
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{Short recess.]

The CHairmMaN. We'll come to order.

We apologize to our witnesses for the interruptions. I think most
of them, as I look through the witness list, are familiar enough
with the process of this institution to understand, but nonetheless I
do apologize for the interruptions.

Our second panel—if they would be good enough to come for-
ward—include Officer Bruce Talbot, Woodridge Police Department,
Woodridge, IL, who has been very instrumental in the DARE Pro-
gram, John J. Joyce, executive director of the Maine Grocers' Asso-
ciation in Augusta, ME—I am sure Senator Mitchell would want
me to extend a warm word of welcome to you—and Peter Strauss,
president of the National Association of Tobacco Distributors, Alex-
andria, VA, I am sure both Senator Warner and Senator Robb
would want me to welcome you, as I am sure Paul Simon, who is a
member of this committee, would want to welcome you, Officer
Talbot.

STATEMENTS OF OFFICER BRUCE R. TALBOT. WOODRIDGE
POLICE DARE PROGRAM, WOODRIDGE, IL; JOHN J. JOYCE, EX-
ECUTIVE DIRECTOR, MAINE GRCCERS’' ASSOCIATION, AUGUS-
TA, ME; AND PETER STRAUSS, PRESIDENT, NATIONAL ASSOCIA-
TION OF TOBACCO DISTRIBUTORS, ALEXANDRIA, VA

The CuairmaN. We'll start off with Officer Talbot.

Mr. TaLBot. Senator Kennedy, thank you very much.

As a police officer assigned to teach over 1,500 students a 17-
week drug prevention program, I'd like to voice my support for the
Tobacco Pr~duct Education and Health Protection Act of 1990. This
bill will not only help prevent nicotine addiction among young
people, but I believe it will also be a major factor in the prevention
of illicit drug abuse. It is a national approach to a national epidem-
iic affecting our Nation's future—the health and welfare of our chil-

ren.

Woodridge, IL is addressing this issue in a unique manner that
has reduced tobacco sales to minors from 83 percent to zero. But
without this Federal legislation, our local efforts may have been fur
naught, because the merchants whose stores border Woodridge con-
tinue to sell cigarettes to 13 year-old children 94 percent of the
time.

Let me share with you my experience to show you why this legis-
lation is needed.

While teaching the Drug Abuse Resistance Education, DARE,
Program at Jefferson Junior High School, I received complaints
from teachers, parents, and even students themselves that Woo-
dridge merchants were selling cigarettes to minors. On one occa-
sion, a gym teacher observed a 13 year-old female student purchase
a pack of Marlboros from a Mobil Oil gasoline station just two
blocks from school. The teacher reported the occurrence to the
principal, as student possession of cigarettes is a violation of school
regulations. The principal suspended the girl after calling her to
the office and finding the cigarettes in her purse. He then met with
me and asked, ‘“Isn't there something you can do? Isn't it illegal to
sell cigarettes to 13 year-old students?’
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Ilinois State law prohibits the sale of tobacco products to anvone
under the age of 18. However, the law was adopted in 1887 and car-
ries a penaltg of only $50. Now, that may have been a great deal of
money in 1887, but it is hardly a deterrent today.

This old law exempts a child of any age if they possess a note
from a parent, effectively making it unenforceable.

The Woodridge police response to the principal’s complaint was
to send a letter to each tobacco selling merchant from the chief of
police. This letter related the complaints and advised that tobacco
sales to 13 year-old children runs counter to the anti-drug pro-
grams the community had undertaken. The letter closed with a
warning that arrests would be made under the State law if repeat
violations occurred.

The school approved of the response, and the police department
felt the matter was closed—until I saw a news report of a study
done in Chicago by DePaul University. That study found that 87
percent of Chicago merchants sold cigarettes to minors in violation
of the State 18-year age limit

I phoned the author, Dr. Leonard A. Jason, and told him that we
had the same problem in Woodridge and that we solved it with our
police letter. But Dr. Jason immediately shot back and said, “How
do you know you have solved that problem? You won’t know it
until you scientifically test for it.”

Of course, Dr. Jason was right. We had hoped that our mer-
chants would comply. After all, what adult really would sell ciga-
rettes to a 13 year-old child after being warned by the police?

Unfortunately, they did continue to sell. Dr. Jason adviced us
how to repiicate his Chicago study and supervised its execution. We
used 13 year-old students because that is the average age now that
children begin to smoke, and it was the age of the child in the
school complaint. The study found that 83 percent of Woodridge
merchants continued to sell to junior high-age students after being
warned in writing by police that such sales violated State law.

Given the 87 percent sales rate in the DePaul Chicago study
where no warning was given, the Woodridge police warning had
absolutely no effect. .

Faced with an unenforceable State law and a continuing viola-
tion, I wrote a city ordinance that requires a special license to sell
tobacco products. The Woodridge tobacco license law is similar to a
liquor license in that sales to minors result in a suspension of the
merchant’s license to sell tobacco and a fine of up to $500. Repeat
offenders are subject to a license revocation.

The law requires remote-controlled electronic lockout devices on
cigarette vending machines that are accessible to minors in addi-
tion to the tobacco license. Any attempt to defeat the lockout or
releasing the lockout for a minor results in a license suspension.

A warning sign provided by the city is required in each store. In
addition, free distribution of tobacco products is limited to a li-
censed merchant’s store—no license or free delivery is permitted
within 100 fret of any school, child care facility, or other building
used for educational or recreational programs for children.

It is important to understand that the Woodridge tobacco license
law is a civil action as opposed to a criminal action. A license
action is heard in an informal hearing before our city’s mayor, not
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in a misdemeanor criminal court with long delays and expensive
legal motions.

During the first police enforcement of this new law, 33 percent of
Woodridge merchants continued to sell. The mayor, following past
precedent on liquor license actions involving sales to minors, issued
a written warning and no fine. On the second enforcement, only 10
percent of merchants sold. These stores received a one-day license
suspension and a $400 fine. On the third and fourth enforcement,
none of the merchants sold cigarettes to the 13 year-old student, in-
cluding all of the vending machines.

According to Dr. : 2onard A. Jason of DePaul University, Wood-
ridge is the first community in America to document 100 percent
compliance with tobacco age restrictions.

However, the data from the merchants surrounding and just out-
side the jurisdiction of Woodridge is shocking. Despite full-page
coverage in the Chicago Tribune and evening news features from
two Chicago television stations, 94 percent of the merchants just
outside the reach of our ordinance continued to sell to 13 year-old
children, usually with no questions asked.

It 1s clear from our study that Woedridge, IL has solved only part
of its tobacco sales prublem. Because of urban sprawl, Woodridge
adolescent cigarette smokers merely walk across the street to
Downer’s Grove, Darien or Lisle o buy their cigarettes. Woodridge,
of course, has no control over othe. communities’ merchants.

Many people view smoking as a freedom of informed adult
choice, and I have no problem with that. Few would argue that the
13 year-old students used in this study possess the knowledge or
emotional maturity to make an informed decision on smoking.
However, it is clear from this data that we see in this study that 13
year-olds are buyving large quantitie~ of cigarettes. And what we
really find is that the current 13 year-old smoker will have his
adult freedom of chuice stoler away from him by nicotine addic-
tion.

One purpose of government is to protect those who are unable to
protect themselves from danger Certainly the protection of 12 and
13 year-old children from easy access to large quantities of cancer-
causing, addicting drug should be the responsibility of government.

Without a national approach to this problem, even the best laws,
diligently enforced, can be defea .d by neighboring communities
and States whose priorities lie elsewhere. America is such a mobile
country that we find that regulations regarding drugs must be na-
tional to be effective.

We have learned this lesson with drunk driving. Illinois had an
18-year age limit; we brought it to 21 to stop our drunk driving
deaths. But Wisconsin, our nesghbor to the north, continued with a
lower age limit. Until the Federal Government brought in a Feder-
al law of 21, our drunk driving deaths did not go down.

In concluding, I would like to make a case for adolescent ciga-
rette smoking as a “gateway drug” to illicit drugs. There are many
studies that show that children, adolescents, who use tobacco go on
to graduate to illicit drugs. But I have observed as a police officer,
teaching this drug program, that there is a very real physical effect
that makes a direct connection with these statistics. That is that a
13 or 14 year-old child has a difficult time deeply inhaiing and
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holding harsh merijuana smoke in their lungs unless they are first
an accomplished cigarette smoker. Dr. Robert DuPont, one of iic
noted authorities in this country on juvenile drug abuse, says that
if you can stop adolescent cigarette smoking, you will have taken a
major step in reducing the gateway progression on to illicit drugs.

Thank you very much, Senator, for allowing me to make this
presentation today. I hope in some small way that my remarks will
help this important bill.

The CuairMAN. Thank you very much, Officer. We hope you will
stay. I want to go through the panel so we can hear from each of
the members, and then come back to some questions.

[The prepared statement of Mr. Talbot (with attachments) fol-
lows:]
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Tastimony of Officer Bruce R. Talbot,

Woodridge Police Department
DARE Program
One Plaza Drive
Woodridge, Illinois. 60517-4599
(708) 719-4738

Before the United States Senate Committee on Labor
and Human Resources, Washington, D.C.

April 3rd, 19v0

Regarding the Tobacco Product Education and Health Protection
Act of 1990, s. 1883.

As a police officer assigned to teach over 1,500 students a 17 week
drug prevention program, I would like to voice my support for the
Tobacco Product Education and Health Protection Act of 1990. This
bill will not only help prevent nicotine addiction among young
people, but I believe it will also be a major factor in the Presvention
of illicit drug abuse. It is a national approach to & natioaal
epidemic ¥ffecting our netion's future... the health and welfare of
our childrean.

Woodridge, Illinois is addressing this issue in a unique manner
that has reduced tobacco sales to minors from 83% to zero. But with-
out this legislation our local eiforts miy have been for raught, be-
cause the merchants whoso stores boarder Woodridge continue to sell
cigarettes to 13 year-old children 94% of the time.

Let me share with you my experizace to show you why this legislation
is needed.

while teaching the Drug Abuse Resistance Education, (DARZ), program
at Jefferson Junior High School, I received complaints from teachers,
parents and even the students themselves that Woodridge merchants were
selling cigarettes to minors. On one occasion a gym teacher Jobserved
a 13 year-old female student purchase a pack of Marlboros frcm a Mobil
0il gasoline station just two blocks from the school. The teacher re-
ported the occurrence to the principal, as student possession of cig-
arettes is a violation of school regulations. The principal suepended
the girl after calling her to the office and finding the cilgarettes in
her purse. He then meet with me and asked, "Isn't illegal t< Sel1 vay-
arettes to 13 year old students? Isn't there something the police can
do to stop this?"

I11inois state law, (Chapter 23, section 2357), prohibits the sale
of tobacco products to anyone under the age of 18. However, the law
was adopted in 1887 and carries a penalty of only §50.00. That may
have besen a great deal of money in 1887, but is hardly a deterrent to-
day. But of greater concern is a loop hole that makes the le&w virtual-
ly unenforceable. The law exempts any aged child it they possess a
written note from their parent or guardian.
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How is the police officer, or for that matter a reputable merchant,
able to verify the authenticity of the note before enforcing the law”
Ana even if the police could check with the parent, most parents would
be unlikely to involve their child in a police action over the forged
note. After closely examining the old statute the Chief of Police
agreed the law was realistically unenforceable. I have not been able
to find even one occasion in the state of I11inois w' ~n this law has
been enforced.

The Woodridge police response to the principal’s complaint was to
send a letter to each tobacce selling merchant from the Chief of Po-
lice. The letter related the complaints and advised that tobacco sales
to 13 year old children runs counter to the anti-drug programs the
comununity had undertaken. The letter closed with a warning that ar-
rests would be made under the state law if repeat violations occurred.

The school approved of the response and the police department felt
the matter was closed. Until . s8w a news report of a study done in
Chicago by DePaul University. 1That study found that 87% of Chicago
merchants sold cigarettes to mino~s in violations of the I11inois 18-
year age limit. I phoned the author, Dr. Leonard A. Jagon, and told
him we had the same problem and solved it with the police jetter. DOr.
Jason shot dack, "You won't know what effect your letter had on mer-
chant behavier until you scientifically test it.”

Of course he was right. We had hoped our merchants would comply.
After all, would an adult really sell cigareties to a 13 year old
child after being warned by the police? The a swer i5 yer.

Dr. Jason advised us how to replicate his Chicago study and super-
vised its execution. Each merchant was approached on three different
days and at different times of the day in order to obtain a true sam-
ple of different clerk's behavior. The 13 year old student volunteers
were told to wear jeans and sweat ghirts. Girls were not allowed to
wear jewelIyY or makeup. Each student was photographed to document
their age~appropriate appearance. In all cases the student would enter
the store alone and was instructed to ask for & pack of cigarettes. If
asked for their age they were instructed to say 13. I observed the
scene from an unmarked police car, and recorded the data after each
visit.

The study found that 83% of Woodridge merchants continued to sell
cigarettes to junior high aged gtudents after being warned in writing
by the police that such sales violated state law. Given the 87% sales
rate in the DePaul / Chicago study where no warning was given, the
Woodridge police warning had no effect.

Faced with an unenforceable state 1aw and a continuing violation, 1
wrote a city ordinance that requires a special license to sell tobacco
products. The Woodridge tobacco license law iS similar to a liquor
license, in that sales to minors results in a susgension of the
merchant's license to sell tobacco, and & fine of up to $500. Repeat
of fenders are subject to a license revocation. The law requires
remOte controlled electronic lock-out devices on cigarette vending
machines that are accessible to minors, in addition to the tobacco
license. Any attempt to defeat the lock-out or releasing the 10Ck-oO: '
for & ainor results in a license suspensjion.

T
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A sign provided by the city that reads: "THE SALE OF TOBACCO

PRODUCTS TO PERSONS UNHDYR EXGHTEEN YEARS OF AGE IS PROHIBITED BY
. LAW.", in red one inch letters on a white background, must be posted
at or near every display of tobacco products. This sign requirement
was added because of a study reported in the June 26, 1987 issue of
the Journal of the American Medical Association titled: “Legislative
Efforts to Protect Children from Tobacco™, which found that compliance
with state age restrictions was highest in stores where a warning sign
was posted.

The ordinance also sets a minimum age of 18 to sell tobacco. This
is patterned after the minimum age to sell liquor in Illinois, and
recognizes the fact that pee— pressure on a 15 year old clerk to sel.
tobacco to a 17 year old customer might be too difficult to say no.

In addition, free distribution of tobacco products is limited to a
licensed merchant's store. And no license or free delivery is permit-
ted within 100 feet of any school, child care facility or other buiid-
ing used for education or recreation programs for children. A -y,
1987 report from the Health and Human Services department recommended
such a ban on free samples because, "...they inevitably fall into the
hands of children.” The 100 feet proximity ban mirrors the Illinois
state liquor law and backs up the school disgtrict ban on tobacco on
school grounds. This section would also address an older teen giving
cigarettes to a minor at a park or other adolescent gathering point.

The final section of the Woodridge tobacco ordinance is the
prohibition on possession and attempts to purchase tobacco by minors
under 18. I strongly feel that adolescents must be accountable for
their actions. It is unfair to place the entire onus on the merchant
To do so allows the minor to "keep shopping® until finding a merchant
willing to sell. This clause also backs up the merchant who might be
harasgsed by underage minors. Now the merchant can casll the police in-
stead of watching the minor walk across the street to his competitor.
U: der Illinois's liquor law, it is a violation for a minor to attempt
to purchase liquor for this very reason.

Adolescents look to adults for guidelines or limits. By not addres-
sing underage possession, society sends a confusing mixed message to
minors about use of cigarettes. Illinois's 103 year old tobacco law
is silent on possession by minors, and several students have asked,
"If {t's not any good for you, why is it legal for kids to smoke?”
Woodridge is one of the few communities where it is not legal for
children to smoke or even be in possession of tobacco. This is cur-
rently the law in only 12 states.

It 1s tmportant to understand that the Woodridge tobacco license
law i3 a civil action as apposed to a criminal action. A license ac-
tion is heard in an informal hearing before the Mayor, not in a misde-
meanor criminal court with long delays and expensive legal motions.
Recently, police in Ramsey, Minnesota made criminal arrests on three
working-mother store clerks who sold to a police supervised minor. The
public response in the press was very negative and had a c¢hilling
effect on further police enforcement. The public response to a civil
1cense action and fine in Woodridge has been overwhelmingly positive

_3.
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Like wise, minors found in possession are not arrested. The cigar-
ettes aro confiscated and the adolescent is given a mafl-in parking
ticket style citation with a $25 fine. The issuing of ficer is requir~
6d to notify the parents. usually by phone, before the end of the
shift. The minor can request a court date, only three have in the
past year, which iz assigned to traffic court.

After the new ordinance was passed, merchants wero warned that
police would be using 13 year o1d police gpecial agents to check com-
plience with the new age restrictions. bDuring each of the following
"sting” operations, statistics were recorded for the ongoing DePaul
University study. On ti. days of the stings DePaul University re-
search assistants would als. test all the stores surrounding but Just
outside the Woodridge jurisdiction, to rocument what effect the Wood-
ritdge law would have on area merchants.

During the first police enforcement of the age restriction, 33% of
Woodridge merchants sold cigarettes to the 13 year old special agent.
The Mayor followed past president on liquor 1icense actions involving
sales to minors and issued a written warning and no fine on offending
merchants. On the second enforcement only 103 of merchants sold.
These stores received a one day 1icense suspension and a S400.00 fine.
None of the merchants contested the hearing, suspension, or fine. on
the third and forth stings, none of the merchants sold cigarettes to
the 13 year old police agent, including vending machines! According
to Dr. Leonard A. Jason supervising the DePaul University study,
Woodridge is the first community in America to document 100% compli-
ance with tobacco age restrictions.

However, the data from the meschante surrounding but just outside
the jurisdiction of the woodridge tobacco license ordinance, was
shocking. Despite full page coverage in the Chiqggghgg;bune and
ovening news features from two Chicago television stations, 94% of the
time these stores sold to 13 year old children, usually with no ques-
tions asked. It is clear from the data that Woodridge, Ill1inois has
solved only part of fts tobacco sales problem. Because of urban
sprawl, Woodridge adolescent smokers merely walk across the street to
Downers Grove, Darien or Lisle, to buy their cigarettes. Woodridge of
course, has no control over another communities merchants. Thus far
only ore of the four neighboring towns have licensed tobacco sales.
Downers Grove has resisted adopting a simflar ordinance because the
city does not issue business 1icenses, although they do 1icense 1iquor
sales.

In addition to the merchant study, we also conducted two anonymous
tobacco use surveys among 6590 Jefferson Junior High School students to
determine what effect the new law would have on users, and i{f police -
community relations would suffer. 934 of the 7th and 8th grade
students said they knew of the new law banring possession and sales c:
tobacco to minors. 72% said they thought the law would help prevent
them from smoking, and 55% said they thought it would deter other stu-
donts from smoking. Of the 16% of students who claimed to be regular

cigarette smokers, ! ‘ars of age was the average age of first tobac-
co use. 15% of st imokers were already :sing a pack of cigar-
ettes a day. Altho -he students ability t . purchase cigarottes in

Woodridge dropped dras .atically from B3% beforc the law to 39% after
the law was adopted, 72% of student smokers reported buying cigarettes
from merchants outside of w.odridge.
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Many people view smoking as & freedom of informed adult choice
issue. Few would argue that the 13 year old students used in this
study possess the knowlodge or emotional maturity to make an informed
decision on smoking. However as we have seen from this study and other
reports, most notably the National Institute on Drug Abuse's, National
Household Survey on Drug Use, 13 is now the average adolesconts begin
smoking. The 1988 Surgeon General's roport, "Nicotine Addiction”
stites, "Cigarettes and other forms of tobacco are addicting, and is
=imilar to addiction to drugs s'ch as heroin and cocaine.” Long term
abstinence rates for adults who wart to quite smoking and have partic-
ipated in a formsl smoking cessation program rarely exceed 25%. This
failure rate is comparable to alcohol and other addicting drugs. The
addicting effect on children is just as dramatic. A study by profess-
or R. T. Ravenholt of 15 year olds who smokod as few a5 five cigar-
ottes per day found: 51% had tried to utop smoking but failed, and
27% said they couldn't stop smoking noO matter how hard they tried.
More than half of these adolescents will remain addicteg for the rost
of their lives or until they eventually die of smoking related diseas
es So what we really find is that the current 13 year old smoker
will have his adult choice taken away by nicotine addiction.

One purpose of government is to protect those who are unable to
p:otect themselves from dange:. Certainly the protection of 12 - 13
year old children from easy access to large quantities of a cancer —
causing, addicting drug, should be a responsibility of government.

Without a national approach to this problem, <ven the best laws,
diligently enfor.cu, ~an be defeated by neighboring communities and
states whose pPrivritiec lie elsewhere. America is such a mobile coun-
try that regulat.ons regarding drugs must be national to be effective

111inois learned that lessorn with drunk driving. I1l11inois had
lowered the drinking age from 21 to 18 during the Viet Namn war years
When teenage drunk driving doaths soared, the law was changed back to
21 But Illinois was unable to stop the senseless deaths because our
neighbor to the north, Wisconsin, maintained the lower age limit.
Every weekend teens would drive across the state l1ine and then attempt
to drive back to I11inois, drunk. It wasn't until the national age
limit of 21 was imposed on Wisconsin that teonage drunk driving deaths
were meaningfully reduced. I believe the 390,000 American lives lost
to smok.ng addiction will not be meaningfully reduced untii we address
the issue of tobaccn sales to 13 year old children on & nationsl
basis. I believe this bill will provide that nationsl foundation.

In closing, 1 would like to make a case for cOntroOlling cigarette
sales because of their use as 8 "gateway drug” for adolescents. Gate-
way drugs are drugs of first u' =~ that facilitate latter progression tc
more dangerous drug use. Many studies have ostablished a statistical
1ink between adolescent cigarette smoking and the use of i{llicit drugs
like marijuana. The Nutional Institute on Drug Abuse documented such
a relationship as early as 1975. Their study, “Predicting Adolescent
Drug Abuse”, found a strong connection between junior high school stu
dent cigarette use and the use of other illicit 3rugs. Dr. Shapiro,
writing in The Internationa)l Journal of the Addictions, summarizes:
"The data seem to indicate abstinence from one activity, (adolescent
cigarette smoking), would inhibit experimentation anc possible prob-
lems with other substances.”
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There is a very real physical explanation for this connect:on.
Adolescents are unable to deeply inhale and hold harsh marijuana smoke
without first becoming accomplished cigarette smokers first. In fact
92% of adolescent marijuana smokers are also regular cigarette
smokers, according to the National Household Survey on Drug Use. Thus,
what starts as cigarette use and addiction at 13, becomes marijuana
dependence at 15, and crack cocaire smoking at 17 years of age.

Rather than waiting to treat crack cocaine addiction with expensive
rehabilitation, we need to focus on adolescent gateway drug prevention.
According to Dr. Robert DuFont, an authority on juvenile drug abuse:;
"...prevention of cigarette smoking is a high priority in the preven-
tion of dependence on all drugs.”

I want to thank the Committee for allowing me to make this pres-
entation in support of the Tobacco Product Education and Health Pro-
tection Act of 1950. I hope that my remarks will, 1in some spall way,
further passage of this important leg:slation.
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Officer Bruce R. Talbo*®

Woodridge Police Department
DARE Program

One Plaza Dr:ve,

woodridge, Illino:s 60517-45355,
(708 729-4738
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EFFECT OF WOODRIDGE TOBACCO LAW
BANNING POSSESSION AND PURCHASE

Per Survey given to 650 studentsin 7 th and 8 th grade

93%  Aware of Law

72¢"  Help Deter Self

559,  Help Deter Others =
16%  Regular Smokers

12 yr.  Average Age Start Smoking

i15%  Use Pack a Day

72%  BuyOutside Woggridge

DePaul University Study



CIGARETTES AS "GATEWAY DRUG"
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National Institute on Drug Abuse
National Household Survey on Drug Use
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CIGARETTES AS "GATEWAY DRUG"
OF ADOLESCENT MARIJUANA SMOKERS
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The CHAaIRMAN. Mr. Joyce.

Mr. Joyce. Mr. Chairman, good afternoon.

My name is John Joyce. I am executive director of the Main Gro-
cers Association. Our association is comprised of retail grocers who
are doing business throughout the State of Maine. These retailers
vary in size from large supermarkets, supermarket chains, to small
independently-owned “mom and pop” so-called variety stores.

I am here today representing my retail members.

One of the many functions that we offer as an association is that
of lobbying at the State House in Augusta, and also our retail edu-
cational programs. And as I said, I am here today on behalf of
those members.

We oppose S. 1883. As I will explain, those of us who are directly
involved in the retail sales of tobacco products in Maine and
throughout Northern New England are tackling the minors issue
on our own initiative.

Government intervention—certainly Federal intervention—in
our opinion is unnecessary. I will also explain that we have par-
ticular difficulty with sections 943 and 955.

I would like to run you through just what happened in the State
of Maine last April and May, when we enacted our recent tobacco
sales to minors law.

We as an association supported the legislation as it finally came
out of committee. That legislation said basically that we would post
signs in all the retail establishments that offered cigarette tobacco
to the general public.

It was very interesting—there was a financial note attached to
the legislation as it came out and went to the appropriations table
The committee chairman of the Business Legislation Committee
which was in charge of this particular L.D came to me later and
said, “We have a problem with our bill " By the way, we were part
of a coalitivn of the Maine Lung Association and the Maine Medi-
cal Association,

I usked what was .he problem. The problem, he said quite can-
didly, "'is we are not guing to get funded through appropriations

| asked, ‘“What is the funding need””

He said, “We cannot get the money to print the signs.”

I said, "You have my wor. .1t you can go to the appropriations
chairman and strip that appropriations We will print the signs
free-of-charge ”

That is our assouiation’s reaction to selling tobacco to minors We
du not approve of it. The State laws says you shall not sell or fur-
nish tobacco products to anyone under 183 We will stand behind it
The law passed We stood behind our word. We printed the signs,
and we got them out to every retail grocer in the State of Maine—
even those who were not members of our association

We furnished the sigzns to every restaurant, every vending ma-
clune company, anybody that we knew of who sells cigarettes in
the State of Maine We wanted these notices out We wanted the
general public tu know We wanted the voungsters to know that we
are now guing tu enforce our laws as to minors—again, at no
charge

In our State, the Division of Liquor Enforcement was charged
with enforany this regulation or this new law We went down and
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furnished a supply of signs to each officer 1n inspection and asked
them if they saw a need for having these signs up, to please pass
them out.

We placed them in the licensing agencies in the State so that
anybody who had just acquired a grocery store would know that
there was a sign available free-of-charge and to be used.

We encouraged our members—we told them to put these signs
up They are not dust collectors. We don’t want to go into stores
and see bills attached to them in the back of a cigarette rack. We
want them at the point of sale, and we want the customers to know
that this is the law, and as an association we intend to back the
law up.

I think we have been very successful. Two weeks ago I had a
meeting with the Maine Lung Association, and I was very pleased
when the director said, “‘John, the signs are out there, and they are
helping. You have stood behind your word.” And that 's why I am
here today.

I think that this legislation would be a little bit redundant. And
it is not only being done in Maine —it is done in New Hauupshire
and Vermont, who have passed legislation, and they are enforcing
it quite similar to what we are doing in Maine.

We think, quite frankly, if the Federal Government does have a
little extra money to spend in enforcing programs such as this that
we are doing a job in Maine—we do have a $2:0 million deficit in
our State, and we could use any funds that might be made avail-
able to heip us alleviate that deficit. | am not being sarcastic; I am
being sincere with that remark.

I would like to also explain that as an association we conduct
m.any educational programs, and one of those that is probably a
highlight 15 what we call our TAM program, Techniques of Alcohol
Management That 1s a progra:n that we offer to all our retail
members where we train the sal. clerks in the proper methods of
identifying the illegal sale of alcohol to minors.

Why I bring that up, quite frankly, is we have incorporated
Mudine's new tobacco law into that program even though our State
law 1s 2! for alcohol and 18 for tobacco. We have these seminars on
an average of once a week, going arcund the State. and we gene, ul-
ly have good attendance at these things, because a person who
takes this course and completes the testing is considerea an ap-
proved server of alcohol in Maine.

So we are taking off—we are not just letting something lie dor-
mant—we are saying there i1s a law, and we are trying to enforce
it. we are trying to support the law because we do support the idea
behind the law.

I do have a problem, ubviously, representing grocers, when I read
a piece of legislation and I see words that refer to a seizure, forfeit-
ure, penalties, penalties over and above what the Federal/State
penalties are—and by the way, the law n the State of Maine for
anybody selling cigarettes to « minor, the fine is between $100 and
$1,000 per store, and for every clerk involved is between $10 and
3100 per instance.

If you have any questions, I will certainly attemnt to answer
them later on, Senator. Thank you for the opportunity to present
at least our part of the story to your committee today
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The Cuairman. Thank you. I'll come back to some other ques-
tions, but do you know how many times that has been enforced in
Maine, how many penalties or convictions there have been?

Mr. Jovce. Senator, by agreement—I can’t say by agreement—I
have talked with the chief of the Liquor Enforcement Division, who
is charged with enforcing this law, and he has directed his staff—
this hecame law I believe the first of October of last year—he di-
rected his staff to go out and ensure all the signs were in place and
to kind of back up what we had been preaching to the stores, that
we are going to get the signs in place, we’ll give you 6 months, and
then we’re going to start enforcing the law. To this date, Senator,
to answer your question directly, I don’t know.

The CuaiRmMaN. OK. Thank you.

[The prepared statement of Mr. Joyce follows:)
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Serving the retail grocers of Meine
5 Wade Street P O Box 5460 Augusia ME 04330 @ 207.622-4461

Testimony of

John J. Jovce
Executive Director

MAINE GROCERS ASSOCIATION

before the
Committee on Labor and Human Resources
United States Senate

April 3, 1990

Mr. Chairman and Members of the Committee. My
name 18 John Joyce. I am Executive Director of the Maine
Grocers Association ("the Grocers"), a position I have
held since 1986. I also am a member of the Food Marketing
Institute Association and in 1989 received the Spirit of
America Award from the National Grocers Associaticn. ~The
Grocers represent more than 2,000 grocers statewide, ranging
from the ncighborhood grocery and convenience stores and
the traditional Maine country store to the largest and
most modern retail establishments.

We oppose S. 1883. As I wil' explain, those of
us who are directly involved in the retail sales of tobacco
products 1n Maine and throughout New England are tackling

the "minors” 1ssue on our own initiative. Government
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intervention -- certainly federal intervention -- 1s*
unnecessary. As I also will explain, we have particular
difficulty with Sections 943 and Section 955,

1. Under my leadership, the Grocers have devel-
oped an extensive program to educate our members and other
haine retailers about our state's minimum sales age act,
Since 1987, the Grocers have provided, free of charge,
signs, door decals and register cards reminding customers,
store owners and clerks that tobacco sales to those under
the age of 18 &are prohibited. Although sta‘e law required
the state to print and distribute these materials, the
Legislature never appropriated the necesary funds. The
Grocers agreed to print and distribute these materials at
our own expense. Copies of these materials are attached.

In addition to printing and distributing such
point-of -purchase mater:als, the Grocers have developed
and presented informational materials at 1ts annual trade
shows and conventions. Owner/operators and managers of
retail stores are provided with information about the
importance of adhering to the state's minimum sales age
laws. This information 1s presented both orally and in
written form 1n the various seminars and meetings of che
assocCiation.

Unlike most trade associations, the Grocers have

agreed to provide information and materials even to non-
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member.. This 18 "acause the Grocers recognize the impor-
tance of preventing obacco sales to minors. The Grocers
make their materials available to non-member grocers and
members of the hosp.tality and general business Community
that may sell tobacco products as a servicCe to .heir
employees or Customers,

AcCtivities similar to those of the Maine Grocers
AsSsoCiation also are part ¢f the programs of the New Hampshire
Reta:l Grocers Association and the Vermont Rzta:l Grocers
Associ1a! 1. In both of these neighboring northern New
England states, these organizations have supported 18-
year-old minimum sales age laws and modifications to their
state statutes that would make 1t more difficult for minors
tc buy or receive tobacco products.

In fact, the Vermont Grocers Association, 1in
conjunction with cther state trade associations, sponsored
sweeping legislation designed to keep tobacco produrts out
of the hands of minors during the 1990 session of the
legislature. This introduction followed a two-year effort
nounted in consultation with the state Department of Public
Health and members of the House Health and Welfare
Committees.

In sum, S, 1883 .s unnecessary insofar as 1t
woLld inject more government -- and the federal government,

at that -- into the i1ssue of tcbacco sales to winors.




We note, 1n th1s connection, that Section 920 in
the o1ll would specifically encourage states to prohibit
the sale of tobacco to persons under 18 but not t; prehibit
the purchase of tobacco by persons under 18. This seems
Lo us an :incomprehensible om:ssion. M:nors are subject to
severe penalties for purchasing alcoholic beverages and
likewise should be held responsible for purchasing or
attempting to purchase tobacco products in vioiation of
state law. New Hampsh:re, for example, enacted such a
prohibition 1n 1987 and the propgsed minors leg:siation 1n
Vermont also 1includes such a prohibit:on.

2. We part:icuiarly oppose Sect:ons 943 and 955.
Section 943(a)(2)(A) wculd allow the Secretary of Heaith
and Human Services %o 1mpose a "teaporary ban” on the
shipment of tobacco products to a retarler found by a
federal court to have "engaged 1n a pattern or practice of
sales to minors"™ 1n vioiat:on of the law of a state selected
as a "model state” under Section $20. it also would allow
the Secretary to seize "the tobacco products of such
retailer.” How long such a ban =ight cont:nue 1s not
specified. Apparent.y the retailer’'s entice inventory of
tobacco products could be se:zed and ordered destroyed
pursuant to Section 943(C). This would be in aadit:on to
the penalties prescribed by state law for 1liegal tobacco

sales to minors'
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Moreover, there 13 no indication in .he bill as
.atroduced whether a "retailer™ s a single store or could
ve a chain of stores: whether all stores in a chain could
be neld responsible for the conduct of a single store 1in
the chain: whether one .llegal tobacco sale i1n each of ten

stcres in a Chain, oSver a several-year per:od, would be

deemed a "pattern cor pract:ce of sale to minors"™ supporting

a pan on :obaccc sh.pmerts to tne entire chain; and whether

ccaduCt of s:tcres 1 the cnain outside of the model

state wou.d be cons:dered -- exther for or aga:nst finding
a "pattern oSr pract.ce” of ilieqal sales tO minors.
Sect.or 943:3)(2)(E) would allow the SecCretary
s assess "addinicna. penait.es cr impose a further for-
fe.*ure” on the reta..er, w~.thout specifying what those
pera...es ®ight be Ir .St whrat other property of the
reta..er m.ght be reg..red 3 fcrfei1t., Finaliy, Sectior
343(c) would author.ze a court to order the destruction of
sobacce products se.zed from a retailer -- even though it
s tme gconduct of tme retai.er, and nothing about the
products themseives, *“hat ga e rise tO the seizure.
Sect.on 943 wou.C appear to perm:t *he seizure and
destruction of a3 reta..e: s entire tcbacco inventory on
1he DaS.o of sa.es ti m.ncrs, even :f made :n gocd faith.
Sectio~ 955 wcula provide that ncthing in S,

.88:, the Federa. (.3arette Labeling and Advertising Act




or the Comprehensive Smokeless Tobacco Health Education

Act shall prevent state or local governments from enacting

“additional restrictions” on the advertising, promoticn,
sale or distribution of tobacco products to persons under
18. I do aot hold a degree 1n psychology, but knowing the
antitobacco crusaders in my state as well as I do, I have
no doubt that this provision would be seized upon to
Justify the worst forms of harassment legislation -- 1n
the name of “protecting” minors. Our members do not need
such harassment, and Congress should not encourage 1t.

I would be glad to answer your questions.

PROHIBITED
BY STATE LAW
SALE OF |
TOBACCO PRODUCTS
TO MINORS

Maine State Law Prohibits Sales
of Tobacco Products
to Persons Under 18 Years of Age

Uame Sponsored by MAINE GROUCERS ASSOCIATION
GROCERS s One Weston Street PO Box 5460
ASSOCIaTION

Augusta Maine 04332
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The CHAIRMAN. Mr. Strauss.

Mr. Strrauss. Thank you, Mr. Chairman.

My name is Peter Strauss. I am president and chief executive of-
ficer of Metropolitan Distribution Services in New York, and also
president of the National Association of Tobacco Distributors.

Our membership covers all 50 States, and our members market
goods with an annual wholesale value of over $16 billion including,
in addition to tobacco products, confectionery, health and beauty
aids, groceries, beverages, and a variety of sundry products.

Mr. Chairman, NATD opposes S. 1883. We agree unequivocally
that tobacco should not be sold to persons below the minimum
legal age. Tobacco Distributors play an important role in reinfore-
ing retailer efforts to comply with State laws prohibiting tobacco
sales to minors.

We oppose S. 1883 not only for the reasons stated already by
other witnesses, but because of our particular concern about the
two provisions that would affect us as tobacco distributors direct-
ly-—that is, sections 943 and 955.

Section 943 would establish seizure and disposal procedures for
tobacco products similar to those already in place for adulterated
and misbrand food, drug or cosmetic products under the Food,
Drug and Cosmetic Act. But section 943 goes even further to au-
thorize seizure and disposal of tobacco products destined for or held
by a retailer found tn have “engaged in a pattern or practice of
sale to minors” in violation of the laws of a “model State”.

This provision would function as a Federal civil penalty imposed
on a retailer for a pattern or practice of violating a State criminal
law upon a Federal court’s determination in a civil proceeding that
the State’s law had been violated. This would be a dangerous and
unwarranted extension of Fede:. . power. The responsibility for en-
forcing State la..» prohibiting tobacco sales to minors belongs with
the States, not with the Federal Government.

Section 943 does not, and indeed could not, specify the tobacco
products to be seized from a distributor. The provision for such sei-
zure is fundamentally misconceived because it is not the tobacco
products that present the problem. An adulterated or misbrand ar-
ticle can be identified for seizure, but when the problem is the con-
duct of a distributor in violating a ban on shipments to a retailer
or the conduct of a retailer in selling tobacco pruducts to the wrong
customers, there is no basis for identifying the products to be
seized

Moreover, section 943 places no limit on the "“additional penal-
ties” that may be imposed on a distributo. who violates the ban or
on the nature or extent of the property subject to “‘further forfeit-

ure’”’
Section 943 bizarrely applies the “disposal” procedures of the
. FD&C Act, which are designed for articles seized because they are

found to be adulterated or misu.and, to tobacco products seized
from a distributor because a retailer 1s selling such products to the
wrong customers

; Section 943 would authorize a court to order the tobacco products
seized from o distributor to be destroyed, even though there 1s
nothing defectine about the products themselves—they are neither
adulterated nor misbrand
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Alternatively, section 943 would authorize a court to order the
products to be returned to the distributor to be “brought into com-
pliance with the provisions of this title”, even though the products
themselves are already in compliunce with the provisions of Title
IX. These disposal provisions make no sense in the context of to-
bacco products that are seized because a retailer has sold such
products to minors.

Regarding section 955, Mr. Chairman, we frankly do not under-
stand the purpose of section 955. Congress, long ago, made clear
that the Federal Cigarette Labeling and Advertising Act does not
affect the power of any State to restrict the sale of cigarettes to
minors. However, section 955 could provide license for virtually
any restriction on the sale or distribution as well as the advertising
and promotion of tobacco products, however extreme, so long as the
asserted justification for the restriction is to prevent access to to-
bacco products by persons under 18.

It is our understanding that S. 1883 is not designed to bring
about a ban on the sale or distribution of tobacco products. But sec-
tion 955 inevitably would be exploited to send the Nation down
that prohibitionist road.

Moreover, allowing State or local restrictions on cigarette adver-
tising and promotion would impose a major unjustifiable cost on
distributors, who in many cases provide point of sale material.
Many distributors services multi-state markets, and virtually all
distributors service many aifferent local jurisdictions. Giving li-
cense to such jurisdiction to promulgate its own restrictions im-
poses unwarranted costs on an already low-margin business.

The two sections of S. 1883 on which I have focused deal unfairly
and illogically with the distributor’s function in our economy.

I thank you for this opportunity to present our views.

The CrairMAN Thank you very much.

[The prepared statement of Mr Strauss follows']
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Statement of

PETIR STRAUSS, PRRSIDEWT?

KATICMAL ASSOCIATION OF TOBACCO DISTRIBUTORS

before the

Commiti.ze on Labor and Buman Resources
Unitad gtates Senate

April 3, 1990

Mr. Chairman and Kembers of the Committee. My naze
is Peter Strauss. I am President and Chief Executive Officer
of Ketropolitan Distribution Services, Inc., Flushing, New
York. I am also the President of the Mational Association
of Tobacco Distributors (NATD) and a momber of ita Board of
Directors. HATD rapresents over $70 corporate wholesalar-
diatributor members with over 740 distribution ocutlets, as
well as 230 manufacCturer and supplier associatea whose 12,000
salesaen canvaszs and supplY almost 1.5 million retail outlets
selling tobacco products. The mexbership of MATD covers all
50 atates and our members market goods with an annual whole-
--le value of ovar $16.0 billion. WNs account for 55 percent
of the tobacCo products distributed to retail outlets in the
United Statea, with the manufacturars accounting for the

balance.
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Mr. Chairman, NATD opposes S. 1883. We agree,
emphatically, that tobacco should not be sold .> persons
below the minimum legal age 1in any given jurisdiction, and
we believe that tobacco di1strioutors can play an important
role 1n reinforcing retarler efforts to comply with state
laus prohibiting tobacco sales to ainors. Indeed, NATD
currently 18 preparing a program to assist retailers in this
regard. But we oppose S. 1883, and not only for the reasons
stated already by other witnesses. Of particular cencern to
our members are two provisions that would affect tobacco
distributors directly -- Section 943 and Section 955. I
will address each in turn.

1. Section 943

Section 943, entitled "Seizure," 13 adapted from
Sect:on 304 of the Federal Food., Drug, and Cosmetic (“FD&C")
Act, 21 U.S5.C. § 334. Under Section 304, a food. drug or
cosmet1c that 13 adulterated or misbranded may be pruceeded
against on l:bel and condemned 1n any district court in the
United States in which the article 18 found. Section 304(a).
The article proceeded against can be seized pursuant to the
l:bel. Section 304(b). Any condemned article can be dis-
posed _f by destruction Or sale as the court may order.
Section 304(d). The court may order the article to be deli-
vered to the owner to be destroyed or brought intc compliance

with the provisions of the FD&C Act. Id.




O

ERIC

Aruitoxt provided by Eic:

Section 943 would establish similar seizure and

disposal procedures in the case of any tobacco product that

18 "adulterated” or "misbranded,” as those terms are defined
1n Section 952 and Section 951, respectively. But Section
943 would do more. It would authorize seirzure of tobacco
products destined for or held by a retailer found to have
"engaged 11 a pattern or practice of sale to minors™ in
violation of the laws of a state designated as a "model
state” under Section 920. In addition, it would authorize
the "disposal™ of tobacco products seized on th:is bas:s.
Section 943(a)(2), (c).

Section 943(a)(2). Under this provision, the

Secretary of Health and Human Services could, among other
things, place a ‘temporary ban" on the shipment of tobacco
products to 2 retailer {Section 943(a)(2)(A)) and could
sexze "such products™ from distributors that violate the ban
(Section 943(a){2)(B)). He also could "assess additional
penalties or 1mpose a further forfeiture” on a "penalized

. . distributor® for violating the ban on shipping tobacco
products to a particular reta:ler. Section 943(a){2)(E).

Section 943(a)(2) (A} does not say how long the

"temporary ban" could be cont:inued or what the conditions
would be for ending it. More substantively, the ban would
function as a federal civil penalty imposed on a reta:ler

for a “pattern or practice” of violating state criminal law,
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upon a federal court's determination, i1n a civil proceeding,
that the state’s crim:nal law had been violated. This would
be a dangerous and unwarranted extension of federal power.
The responsibility ror enforcing state laws prohibiting
tobacco sales to minors belongs with the states, not with
the federal government.

Section 943(a)(2)(B) does not =-- and, 1ndeed,
could not -- specify the tobacco products to be seized from
a distributor who violated a "temporary ban."” The provision
for such seizure 18 fundamentally misconceived becauss 1t 1s
not the cobacco products that present the problem under
Section 943(a)(2), as 1t 13 1n the case of adulterat on or
misbranding under Section 943{a)(l). An adulterated or
mi1sbranded article can be i1dentified for seizure. When the
problem 18 the conduct of a distributor in violating a ban
on shipments to a retailer, there 18 no basis for identi1-
fying the products to be seized., Section 943(aj)(Z(Z) places
no limit on the "zuditional penalties™ that may be imposed
on a distributor who violates the ban or on the nature or
extent of the property subject to "further forfeiture.”

Section 943(c). This provision bizarrely applies

e "disposal” procedures of Section 3¢*'d) of the PD&C Act,
wnich are designed for articles seized because they are
found to be adulterated or misbranded, to tobacco Pfroducts

seized from a distributor because a retailer is selling such

~a
-3




O

ERIC

Aruitoxt provided by Eic:

13

products to the wrong customecs. Section 943(c)(l) would
authorize a court to order the tobacco products seized from
a distributor to be destroyed, even though there 1s nothing
defective about the products themselves (1 e., they are
neirther adulterated nor misbranded), Alternativell, Section
943(c)(2)(B) would authorize a court to order the products
to be returned to the distributor to be "brought into com-
pliance with the provisions of this title,” even though the
products themselva2s already are in compliance with the pro-
visions of Title IX. ™hese dispcsal provisions make no
sense 11 the context of tobacco products that are seized
because a retailer has soid such product to minors.

2. Section 955.

Section 955 provides, 1in part, as follows:

"Nothing 1n this subtitle, section 5 of the

Federal Cigarette Labeling and Advertising

Act . . . or the Comprehensive Smokeless

Tobacco Health Education Act . . . shall

prevent and State or local government from

enacting additional restrictions on the

advertising, prozotion, sale, or distrib-

ution of tobacco products to persons under

the age of 18."

Mr. Chairman, we frankly do not understand the
purpose of this provision. Congress long ago made clear
that the Federal Cigarette Labeling and Adverti3ing Act does
not affect the the power of any state to restrict the sale

of cigarettes to minors. See S. Rep. No. 566, 91st Cong.,

lst Sess, 12 (1969). : :s fair to assume, however, that
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some antismoking advocates would portray Section 955 as a
license for virtually any restriction on the sale or dis-
tributicon (as we.l as the advertising and promotion) of
tobacco products -- however severe or extreme -- 80 long as
the asserted justification for the restriction is to prevent
access to tobacco products by persons under 18.

It is our understanding that S. 1883 is not designed
to bring about a ban on the sale or distribution of tobecco
products. The portion of Section 955 that I have quoted
1nevitably would be exploited to send the Ration down that
prohibiticnist road.

I would be glad to answer any questions.
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The CuairMaN. Let me go back to Officer Talbot. The way this is
actually structured, 10 to 20 States have to voluntarily make the
decision to pursue this, and to improve enforcement.

To enforce the law on sale to minors, we operate mainly at the
State level, an? let me just review the way that it proceeds. A
State would make a finding that a particular merchant had a pat-
tern of selling to minors, and where such a finding had been made
and a notice sent, unless there was a change in the pattern, the
State would notify the merchant that they would be barred from
receiv ng tobacco products for up to 60 days. The distributor would
also be notified. Then, if the distributor did not comply with the
penalty, and if the State requested Federal assistance, he might
face the limited seizure of tobacco products.

Do you believe that that is an unduly onerous penalty?

Mr. TaLBor. Not at all, Senator. It is my opinion that the only
thing that will force merchant compliance with age restrictions is
to remove their ability to merchandise that product.

We had one merchant who was given a one-day license suspen-
sion and fined $400. He said, “I don’t care about the $400 fine. I
sell between $200 and $300 worth of cigarettes a day. What kills
me is when my customers come into the gas station to buy a pack
of Marlboros or Camels, and I have to say,” I'm sorry, the city has
revoked my license today, I cannot sell,” and then to watch that
customer get in his car and drive across the street to the Mobil sta-
tion” —his competitor—"and buy "’ That is what I believe has given
us 100 percent comphance.

If you just issue a fine, if you don't stop the merchandising, I
don't feel that the law will be effective.

The CHatrmaN Could you give us a brief description of the vend-
ng r;’nachme lockout device” Could you tell us a little bit about
that”

N - TaLor In the industry they are referred to as a ‘“Utah
remote” Very simply, all they do is kill the electricity to the vend-
ing machine, and that is connected with a small doorbell-type
buzzer. The merchant can locate it wherever it is convenient for
him behind the counter When a customer comes up to operate a
vending machine, an empluyee visually identifies that it is obvious-
ly an adult, pushes the button and buzzes the machine into oper-
ation. We have had no instances of minors able to buy after those
devices were placed un the machiunes. Before, we had 100 percent
sales out of every vending machine

The CHalrMAN. The argument made by the industry is that the
ads don't influence kids™ decisions to buy the tobacco products.
They say it 15 all peer pressure and parental influence. What is
your reaction?

Mr Tarsor What | have found is that advertising of cigarettes
is very important to children, that they watch 1t very carefully,
and that they are extremely brand-conscious. The children in our
Junior high school, age 13, specifically like Camels and Marlborus
The reason why they like Camels and Marlboros is because of the
Camel cartvon—"Smouth Jue”, they tall hhm—the kids are getting
these Camel cigarette T-shirts through the mail, they wear them
into school The schools finally had 1o pluce a T-shirt ban that ad-
vertises drugs to eliminat - thys

56)
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If a brand and advertising were of no concern to the children,
they would just go in and buy generic cigarettes, the cheapest. But
they don’t—they are very brand-conscious, and I think only adver-
tising accounts for that.

The CHAIRMAN. Mr. Joyce, I want to commend you and your as-
sociation for the efforts that you have made in terms ¢ the educa-
tion and the initiatives which you and the association have
launched. We are really looking around tu find out what can be ef-
fective, and you have certainly demonstrated that your association
wants to deal with that problem.

You have heard Officer Talbot give his comments. We have had
a recent study in Boston attempting to learn how well the laws
prohibiting sales tc minors are being enforced. Eleven year-olds
were sent into retail stores to buy cigarettes, and of the 75 who
tried to purchase the cigarettes, 75 were iccessful. So clearly we
have got to do something about the efrectiveness or the laws.
Maybe if they saw the kinds of signs that are going to be available
in Maine that would not be so.

Don’t you think we need—and I guess I know the answer to your
question—something more than just these nds of signs, these
kinds of educational efforts that you have outtined?

Mr Jovce Mr Chairman, first of all, we felt the signs needed to
be a strong statement, and that was the reason—we wanted to
bring the whole community—and when I say the “community”, I'n.
talking about the retailer, the cle. and the potential pu.chaser,
and also their parents—bring them in line to know that this is the
law, and the State is going to get serious about it.

So we think it is very important that you make that statement
and make it an enforceable statement And we basically say, frank-
ly, as an association that if we have got jec..e out there selling
cigarettes to minors, we can enforce the jow

I would like to elaborate just a second In the Liquor Division, I
was talking with the chief and I asked him how many violations he
would have, for example, on alcohol, and he said about 2 percent of
the merchants are flagrant violators of alcohol sales to minors. I
assume tobacco is more than that, but I think the flegrant viola-
tors are not as bad as people might think.

I would say where we feel we are successful—the most frequent
comment I am getting back from retailers 1s the traditional, “Does
that also apply to the note that the mother or father sent with the
child to buy the cigarettes?'—and yes, that does. That note means
nothing anymore. You will be fined if you go by that note.

The CHAIRMAN Well, the seizure provision is not really aimed at
the retail establishment. It 1s only applicable to the distributor,
and in the revised version of the bill I think that is clarified. Hope-
fully, the seizure provision will not be used, but it has the clout
that we think might be essential in order to make it work.

Mr Strauss, are you aware that, either through ignorance of dis-
regard, State law is routinely disregarded in virtually every State
where you have the various prohibitions?

Mr Strauss. | am aware of the State laws. I am not aware of the
comparative disregard of them I don't think that means there 1s
anything wrong with the laws.

N -

ERIC

e 2]




71

The CHaiRMAN. Well, Officer Talbot gave an example of one par-
ticular community which I thought effectively made this a priority,
and told us what his results have been. Maybe that is the on{y
community where that has happened, but we certainly have other
studies that have been conducted in a number of other States.

I have here about 15 different tests. We will give you an opportu-
nity to review them and come back and give your evaluation of
them, but they demonstrate very clearly that in every trial we
know in which minors as young as 11 years old have attempted to
purchase cigarettes over-thecounter, they have been successfui in
an average of three out of every four stores tried. This isn’t reall
new information to you. It is information that is enerally avaif:
able, and I am sure you have been asked before whether your in-
dustry association has information to the contrary.

Mr. Strauss. No, but I think Officer Talbot demonstrates what a
local community can do on the issue of sale to minors if there isa
desire to do so.

“ne CHAIRMAN. Well, he has talked about what has happened
and what his community has been able to do and then what hap-
pens a block further once outside that jurisdiction That’s the way 1
heard his testimony That 1s what they have been able to do after I
think absolutely extraordinary leadership by the officer and also
by those 1n the community, and in spite of very extraordinary ef-
forts, they are still limited in their effectiveness because just
beyond that jurisdiction we find that those efforts are being ig-
nored That is part of the test.mony that he gave

Mr StraUss. What is able to be done in one community should
be able to be done in others.

The CHAIRMAN Well, if it 1s able to be done in the community,
then why not permit it to be done in the State”

Mr. Strauss. The State is capable of doing that They have laws
prohibiting sale to minors.

The CHaIRMAN. And they have demonstrated it—unless you have
some other material—to be woefully inadequate and ineffective
That 1s what the problem is. If you've got other information—and
we are giving you the chance—to demonstrate that they are effec-
tive and they are doing 1t, then we don't need this legislation But
we ask you to comment on the various studies that demonstrate
that they are being circumvented and are not effective.

And regarding cost of the bill, I mean, we are spending over $20
billion a year on the direct health impact of the abuse of tobacco
products. not to mention as the officer has talked about, and which
we haven't gotten into here, the concern that leaders in the field of
substance abuse have about “gateway” drug problem, which is one
of enormous importance and significance.

So we are just giving you an opportunity to demonstrate that
either our information isn't correct or that what exists at the State
level is effective. Otherwise, one has to conclude that you haven’t
got that information; and that wh.t we are ascertaining is correct,
and we ought to have the opportunity, if the Congress feels it is
important, to address it.

Mr. STrAUSS. Senator, I am not competent to comment on why
States are not enfrrcing the existing laws. I came here to testify to
the fact that S. 1t 3 is illogical and unfair in terms of the seizure

&L
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and disposal provisions as far as the distributors are concerned be-
cause if one of my customers is selling in contraventiou to State
iaw to a minor, and I am informed abeut that, I will not distribute
to him; but if, for example, I am not informed, and then——

The CrhairmMaN. Well, have you stopped any distribution, to your
knowledge, to any retailers?

Mr Strauss. I have stopped distributio~ to retailers who have
contravened other laws.

The CHalrRMAN. But with regard to violating the State laws or or-
dinances.

Mr Srrauss. State laws, yes, but not with respect to minors, be-
czuse | was never informed that any was.

The CrairRMAN. Well, on the violation of just State laws but not
to minors, can you provide a list for us?

Mr Srrauss. On Stete laws relative to minimum pricing, rebat-
ing, or selling below minimum priczs.

The CHaRMAN. Well, no, that isn't what ve are talking about
here. We aren’t talking about minimum pricing or collusion or
other kinds of factors. We are basically talking about where we’ve
got a number of State laws and a number of ordinances, and
whether you can demonstrate from any of your activity that you
have cut any of these distributors off. That is what I am asking,
and as I understand, your answer is no, that it has not been
brought to your attention. Is that a fair conclusion?

Mr. Strauss. If the State would inform me and my company that
I 'am servicing a retailer that is contravening State law, I would
not service that retailer.

The CuairMAN. Well, the provisions in here on enforcement are
meant io be effective, and we are glad to work with you—we are
committed to having effective remedies available. Otherwise, I
think at least I have seen to many pieces of legislation that are
meaningless without that. But we would be glad to work with you,
Mr. Strauss, and also with you, Mr. Joyce, in that acea. I am sure
you have some suggestions that may very well be useful.

Senator Simon.

Senator SIMON. Thank you, M1 Chairman.

Officer Talbot, I am very pleased to have a witness from Illinois
here If 1 may, let me a-" you how did you get involved in this
whole cigarette education thing?

Mr. TaLsot. Well, Senator, T wish I could tell you that it was
planaed; it wasn’t. I was in our schoo) system, doing a 17-week
drug prevention program, nnd I began to receive complaints—com-
plaints from the school, the teachers, the principal, the parents,
and even the children themselves—that as children were coming to
and from school, they were buying cigarettes from merchants.

I tried to solve the problem by working with the merchants, by
informing them of the complaints, by trying to get voluntary com-
pliance However, when we conducted our study with C.Paul Uni-
versity, we found that our efforts to work with the merchants, to
get voluntary compliance of our State age restriction, were unsuc-
cessful: 83 percent of our merchants continued to sell after a writ-
ten police warning It wasn't until we had a license law that
stopped the merc..andising of the product that we got compliance

&3
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Senator SiMoN. You are working a great deal with young
people—and this is not part of this bill—but what would happen to
teenage consumption of cigarettes if we were to increase the cost 10
cents a pack?

Mr. TaLsor. It would go down dramatically. There have been sev
eral studies that show that when you raise excise tax on cigarettes,
the amount of use among young people goes down. Young people
are very cost-conscious.

We found in our study with DePaul University that the vast ma-
jority of children buy at gas stations. They buy at gas stations even
though they cannot drive into the gas station, because they are not
old enough to have a license, but they buy at gas statiz=; because
they are the cheapest. The least frequent place they buy it is liquor
stores and vending machines because they are the most expensive.

Children have a limited amount of resources. If you van raice the
excise tax to children, a significant portion will stop buying.

Senator SimoN. Thank you.

Thank you, Mr. Chairman.

The Ciiaizman. Thank you all very much.

Senator Simon [piesiding]. Our next panel includes Dr. Gary Wil-
liams, director of tie American Health Foundation, and John
Rupp, from Covington & Burling.

We are pleased to have both of you here. We will enter your full
statements in the record, ani we would ask you to confine your
oral statements to 5 minutes, plus questioning.

Dr. Williams. we will start with you.

STATEMENTS OF DR. GARY WILLIAMS, DIRECTOR, AMERICAN
HEALTH FOUNDATION, VALHALLA, NY; AND JOHN RUPP, COV-
INGTON & BURLING, WASHINGTON. DC. REPRESENTING THE
TOBACCO INSTITUTE

Dr. WiLLiams. Thank you, Serator Simon.

In response to an invitation from the staff of Senator Kennedy's
office tv comment on these deliberations, I coordinated a review by
the scientists of the American Health Foundation of the current
knowledge of the adverse effects of tobacco additives. Qur com-
ments in final form were submitted on March 30.

Briefly, we find that a wide variety of additives are in use for
this purpose. Part of our informgtion comes from research spon-
sored by the National Cancer Institute, specifically directed toward
isolating and ide’ tifying additives in tobacco products.

As a consequence of this effort and repeatedly reviewing the
available scientific literature, we f.nd that there is not a database
attesting to the safety of these additives under the conditions  in-
tended use. And I have to emphasize here “intended use”, because
these are substances that are added to a product that is intended to
be burned and inhaled, and the testing of additives in other con-
texts does not provide assurance of safety in this type of situation.

Among the additives in use are a number thatl raise concerns,
and I have identified examples of these in my written testimony,
and I will not repeat it here.

Accordingly, we arrive at the conclusion tha. appropriate safety
testing is necessary for these additives

84
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Thank you.
Senator StmoN. We thank you.
[The prepared statement of Dr. Williams follows:]
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PREPARED STATEMENT OF THE AMERICAN HEALTH FOUNDATION

Resserch st the American Health Foundetion hes long been directed st understancing
the healith effects of tobacco products. Our a8sessment is that cigerte smoking is the mejor
establiehed ceuse of cancer of the lung anc reepiratory tract in the United states end in most
peste of the world. Smoking also contributes to the occurrenca of cancer in the pancrees,
kidneys, b'adder and cervix, and aiso to leukemsa. Smoking and drinking sre associsted with
head and neck cancer Potent carcinogens and cancer enhencing sgents have been
identified in tobacco smoke (Wynder and Hotirrann, 1967; Hofimann and Hecht, 1990}. in
comperison, relatively iile is known about the roie of flavor additives.

Scientists at the Amenican Health Foundaton have reviewed the kst of tobacco
addzives in the 1983 report of the Independertt Scentific Comimitee on Smoking and Health.
Famwwn\ajakydagmmmisistwemwmkmmdwdmmﬁtheﬂm
Nevectheless, soms of the sgents arouss concern. Thess are as follows’

Amino Acids  Several natursl armno acids, such as g'anine., argnine, leucine, tnd
phenylalanne, are commonly added to cgarette tobacco. Some amino aciss are known to
gve rise to amino heterocycic compounds dunng heatng (Sugimura, 1985) These
compounds are powerful genotoxic agents and sgveral arg experimental carcnogens
(Sugrmura, 1985), one of them, 1Q, ndueng fver cancer n nonhuman primates extraordnardy

rapity (Adamson et al , 1890)

Adehvdes A numbr ﬂmdehydwa:ﬁmu:edw%eomom:ﬂs.su&asm.
acetaidehyde, 2-hexens’  nd furfuraidehyde are volatie, and therefore ety to be in the
smoike. mesen\aybecm&oworgmm.wmﬁuefnahawd;mﬁruwgm
mdaceta#deydemﬁdcfymaihavebeencemww




E

82

Plant siracts in additon 1o the use of tobacco extracts and fractions theredf, plent extracts
and thev fractions have been used 85 flavoring sgents. For example, Bcorice root extract
containg up to 25% glycyrrhizin, @ compound which gives rise to carcinogenic aromatic
hydrocarbons during burming € thes Flant axtracts being used as flavor sdditives may contain
or may form taiic or carcinogenic agents during smoking.

Furccoumaring. Two ols, angelica and Bergamot. contain furocoumarins, angehcin and
S<nethoxypsorain, respectively. Botn furocoumarins can be photoactivated to
DNA-gamaging reactants (Papadopoulo and Averback, 1985). In conjunchon with
solar-simutated radiation, S-metroxypsorain has been judged by a working group of the
Internabonal Agency for Reseearch on Cancer (1985) to be an axperimental cacnogen and
there was limdted evidence for angekomn.

Baazyt acetate is used flavonng agent and also occurs naturally In plants, wiuch are used as
sdcitives, such as apples, jasmine and ylang-ylang. In 1986, the Nabonal Toxcology Program
(1966} reported that for male and female mice there was some evidence of carancgenicty n
that benzyt acetate caused increased ncdences of kver and forestomach tumors.

Mathyl sghcviate when gven orally or topically to Syran goloen hamsters and rats s
teratogenic (Overman and White, 1983).

Menthol s 81 nducer of enzymes (Madyastha and Snivatsan, 1888) arxd thus may accelerate
the metabofic activation of tobacco carcnogens
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Formation of Benzene. Cigaretts smokers have an Incressed nsk of leukemia (Hoffmann et al.,
1989; Mclaughin et al., 1968), One of the leukemogenic agents in cigarette smoke (10-70
ug/cigaretts; IARC, 1962) is benzene. Snce meny t0bacco additives 8 knawn to give tes to
benzene during smoking (Higman et @ , 1974), the effect of flavor addtives on the smoke
yield of benzens requires mvestgation,

Loncsion

in 1975, the "Fiest Report: Tobacco Substitutes and Addiives in Tobacco Products® by
the Independent Scientfic Committee on Smoking and Health (Unitsd Kangdom) dealt with 2
revew of additives that are Gensrally Recogrized As Sale (USA -GRAS iist). The compounds
under review were mamly known food additives We maintan that the criteria for GRAS food
additives are not sufficrent for the evakuzidon of additives used in tobacno, since combuston of
such comoounds may yeid potemtially toxc, mutagsnic, CACNOQENIC Of COCAITNOGEeNiC
compounds n the smokestream. The example of pyrolysis of amino acids Hustrates why the
mdmdmmkmhasmbeknmnadefmbecemmwmwdﬁvewﬂnm
ncreass the toaocity and/or carainogenicty of tobacco smoke. The fact that many sdditives
UepreSSNhoommeroa!smokeprwudsaﬂymsmaﬂconeem!abomm(!essman01%)
doesnotruleout:hemsgbtnymamewmesmnmayykbapmmdeenhme
s‘mkesﬁm.theeﬂedofmmwoddbeaddedtotheakeadypotemmoﬂheknown
hazargous products in smcke
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Senator SimoN. Mr. John Rupp, with Covington & Burling.

Mr. Rupp. Thank you, Senator Simon.

Senator, my partner Richard Kingham was originally invited to
address the committee today. He was called out-of-town on an
emergency. With your indulgence, I'd like to ask that Mr. Kingh-
am’s prepared statement be included in the record of the hearing

Senator SimoN. It will be entered in the record.

[The prepared statement of Mr. Richar” F. Kingham follows:]
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Statement of Ricnard F. Kingham
. on behalf of
The Tobacco Institute
before the
Committfe on Labor anh Human Resources
United States Senate

April 3, 1990

My name 15 Richard F. Kingnam. I am a partner 1in
the law firm of Covington & Burling, where I have practiced in
the area of food and drug law for more than sSixteen years.
During this time, I have represented clients in numerous
formal and informal proceedings involving foods, drugs and
other consumer Products before the Food and Drug Adminis-
tration (FDA) and other federal agencies.

My statement, which 15 submitted on behalf of The

Tobacco Institute, addresses those provisions of S. 1883 that

would transfer authority to review and regulate tobacco
additives and require public disclosure of such additives.
Tnese proposed statutory changes are unnecessary and
counterproductive. In 1984, Congress established a procedure
ensuring an orderly review of tobacco additives. That process
1s well underway. It would make little sense to supplant it
1n favor of a costly new approach £5r which no need has been

shown.
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dased on ny experience in food and drug law, I also

would like to discuss a suggestion that has been made to vest
the responsibilities £qr review and regulation of additives in
FDA. Since FDA lacks adequate resources to fulfill its
existing mandate, it would be unwise to enact this bill on the

understanding that FDA also would carry ott the complex

functions relating to tobacco additives that are envisioned.
Finally, 1 w1ll discuss the labeling tequirements administered
by FDA which, unlike S. 1883, protec: manufacturers from the
disclosure of trade secrets, s.ch as the ident:ity of flavors.

Review and Requlation of Additives

Section 901 of S. 1883 would establish a new Center
for Tobacco Products within the Centers for Disease Con:rol
(CDC) that would be directed, among other things, to review
and regulate tobacco additives. Under section 907ta)(1), the
Center would be required to conduct a detailed review of ali
additives in tobacco products and to determine whether any
additives present significant health risks to consumers of
such products.

These provisions are unnecessary hecause they
essentially duplicate an additive review program established
by Congress in 1984. In that year, congress enacted the
Comprehensive Smoking Education Act, which requires cigarette
manufacturers to provide the Secretary of Health and Human
Services with an annual "list of the ingredients added to

tobacco 'n the m-onu Jie of cigarettes." 15 (J.S.C.
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§ 1335a(a). The manufacturers have complied with that
statutory requirement, with the most recent list having been
submitted last December. The Secretary, in turn, has been
directed to submit periodic reports to Congress concerning any
additive that the Secretary believes “poses a health risk to
cigarette gmokers.” 15 U.S.C. § 1335a(b)(l)(B). .

The Department is actively reviewing the ingredient
lists that have been submitted, and the manufacturers have
offered to make their scientists available to assist in that
review. To date, the Department has given no indication that
the review has created any basis for concern. If the
Secretary concludes that any additive does present a cause for
concern, he undoubtedly will so inform Congress as well as the
cigarette manufacturers.

This review should be allowed to be completed. If
1n the course of the review concerns develop with respect to
any additive, Congress can then consider whether additional
legislat.ve authority 1s necessary. It would be not only
premature but also wasteful and counterproductive to inatiate
a new review at the present time and to include regulatory
authority for which no showing of need hzs been made.

This conclusion has been confirmed by the Secretary
of Health and Human Services, Louis W. Sullivan, who of course
personally has been active with respect to tocbacco issues. In
his testimony before this Committee on February 20, Secretary

Sullivan stated that S. 1883 "is unnecessary” and would not

o
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“measurably add to ou. current or planned efforts.“ Those
current efforts include annual expenditures by the Department
of approximately $80 million on tobacco-related matters.

In addition to being unnecessary, the review contem-
plated by S. 1683 would be expensive and would divert
resources from considerably more pressing matters. The bill
wovld create a large and costly new bureaucracy within the
Centers for Disease Control, which has no experience with
product regulation of this kind. Section 902(c) of the bill
does provide that the Center may enter into contracts with
other agenc:es to exercise 1ts functions. It 1is possible that
the Center would enter into such a contract, under which FDA
would assume responsibility for reviewing and regulating
tobacco additives.

It would be a grave mistake to burden FDA with this
additional task, particularly when no need for additional
review and regulation has been established. FDA already has
an extraordinarily broad mandate., encumpassing regulation of
foods, prescription and over-the-counter pharmaceuticals,
animal drugs, cosmetics, medical devices and radiological
products. One out of every four consumer dollars 1s spent on
products subject to FDA's jurisdiction.

In fiscal year 1989, FDA w:ill employ approximately
7,200 persons, which 1s almost 600 persons fewer than the
agency employsd 1n fiscal year 1980. while :ts resources

declined dur:ng the past decade, more than a dozen new laws

—~
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were enacted i1mposing new responsibilities on FDA. The AIDS

. crisis also has occupied the time of numerous agency
scientists, physicians and other staff. FDA offic:ials
estimate that the agency needs more than 2,000 additional
staff siw:ly tOo meet .ts current responsibilities. 1In
addition, a recent General Accounting Office report concluded
that FDA has much greater difficulties than other federal
agencies in retaining scientists and other professionals. See

GAO, FDA Resources: Comprehensive Assessment of Staffing,

Facilities, and Equipment Needed 25-31 (Sept. 1989).

Let me emphas:ize my bel:ief that FDA, on the whole,
does an outstanding )ob and performs a vital service in
ensuring the safety and quaiity of the foods, drugs and ot*er
products subject to 1ts regulation. As the figures just c:ited
indicate, however, tre agency's staff 1s already stretched too
thin. It 1S unrealistic to expect that the existing staff
could devote the necessary time to tobacco additives without
interfering with their dut:ies with respect to other products.

FDA's chronic lack of resources has, in fact,
precluded FDA from completing 1n a timely manner other reviews
that 1t has undertaken. For example, a court ruled in 1972
that completion of the Drug Efficacy Study Implementat:on
(DESI), which began 1n 1966 for the putrpose of implementing
the effectiveness requirements of the Drud Amendments of 1962,
had been unreasonably delayed. Although the DESI 1s now

nearing completion, 1t 1s not yet finished. Similar'y, FDA's
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reviews of over-the-counter drugs and biological products
under the 1962 amendz=ents are s:t:ll underway.

DA also 15 stiil continuing to review cclor
additives under the Color Additive Azendzents of 1960 and food
substances under the rood Addilives Amcndeent Of 1553. The
31960 law established an initial two and one-lalf year
transitional pecicd for reviewing evidence of the safety of
color additives then :n use. 7To accommodate scientific
advances during the lasz thirty years, FDA has extended that
pericd nuserous times, and those extensions have been upheld
by the courts. Recently, the agency removed the last
*straight® color add:itive, FD&C Red No. 3, from the
provisional i:st of additives 1n use :n 1360, but other
cheamicai forms ("laxes"} of many of these color addit:ves
remain on the list. FDA's rev:ew of focod substances.
1nitiated by Pres:denz ixon 1n 1969, also has yet to be
ccoxpleted.

In view of the ex:isting demands on FDA's resources.
1t wouid make little sense to requ:ire FDA tO initiate another
review project. part:cularly since no need has been shown fos
a new review of tobacco additives. For the reasons noted, FDA
would hate substantial difficuity completing r—~ch a project.
and the project inevitabdbly would consume rescurces needed by

FDA to meet other responsibilities.
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Publ:c Disclosure Reguirements

Secz:ons 902(a) and 953{b)(1l) of S. 1883 would

direct the Secretary to require the public disclosure, on

|
|
|
|
product labels or package :nserts, of the identity and 1
quantity of zobacco addit:ves. In view of the absence of aay
|
dezonstrated concern with respect to additives, there is nc
|
basis for requiring the disclosure of thase ingredients.
Moreover, =any additives are flavoring ccmponents that are

closely guarded trade secrets. Unlike the 1984 ingredieant

report:ng law, :a which Congress expressly recognized this
princ:iple and protected the :dent:ty of additive information

from public disclesure (15 U.S.C. § 1235a(a){2))., S. 1883

would requ:re disclosyre 9©f this information without regard to

1tg status as trade secrets Cr the commercial importance of

1ts cont:inued ccnfidenz:al:ty.

The protect:cn of trade secrets is a well-
established poli:cy of Congress, which 1s evidenced :n the
label:ng provisions of the Federal Food, Drug. and Cosmetic
Act (FD&C Act). Sectisa 403(1)(2) of the FD&C Act provides
that spices., flavorings and colorings ia £ood may be
designated as such on product labels without individually
tdentifying them. This exemption from the general requirement
for lLabel disclosure of each ingredient was intended to
protect trade secret i1nfcrmaticn. Congress recognized that
the :dentities of flavers and similar substances are trade

secrets because they impart distinctive characteristics to
.
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specif:ic products and that this highly sensit:ive 1nformatrion
should noz be disclosed.

S:milarly, sect:on 5(c)(3) of the Fair Packaging and
Labeling Act (FLPA), under whaich FDA requlates cosmeticC
ingredient 'abeling, exempts trade secrets f£rom disclosure.
FDA has exercised 1ts authority under this provis:on to exempt
specific flavors and fragrances used in cosmetics and to
provide for exempt:0n Of other :ingredients shown to be trade
secrets. 21 C.T.R. § T2l.3(a).

It would be :ncons:istent with the general congres-
sionai policy tc protect trade secres, as well as the
particular express:ons of that poiiCcy i1n the Comprenens:ive
Smoking Education Acz, the FD&C act and tne SLPA, to require
disclosure of tobacco adcé.tives without regard to tneir status
as trade secre:s.

Conclus:on

AL ex1sting statutory zmechanism :s i1n place tc
rev:ew tobacco addit:ves and %0 determ:ne whether -here :s any
bas:s for regulatory authority over tnese 1ngred:ents. Unt:il
that review has been cozpleted, :t :s premature even to
consider the new review and controls se: forth in S. 1883.

For the reasons noted, those provisions are wholly unnezessary

and alsc are licely to be counterproduct:ve.

1)
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Mr. Rupp. And I would also like to summarize briefly the points
that we believe the committee should take into consideration when
it is considering S. 1883 with respect to the additives issue.

During the past 19 years, my practice at Covington & Burling
has focused on a variety of product regulation issues. I am appear-
ing today on behalf of The Tobacco Institute to address the provi-
sions of S. 1883 that would transfer authority to review tobacco ad-
ditives and require public disclosure of such additives. We believe
strongly that these proposed statutory changes are unnecessary
and would be counterproductive.

In focusing on tobacce additives. it is important, Senator Simen.
that the committee recegnize that it is not writing un a ¢ .n slate.
Following extensive deliberations, Congress dealt with tobacco ad-
ditives in the Comprehensive Smoking Education Act of 1984. That
act requires every manufacturer, packager and imperter of ciga-
rettes to provide annually to the retary of the Department of
Health and Fiuman Services a list of all ingredients added to tobac-
co. Five annual additive lists have been provided to the secretary
under the 1984 Act and are under active review within HHE

The additive review called for by the 1984 Act is both searching
and comprehensive. The act requires the department to consider in
reviewing the cigarette additives lists any and al} research findings
concerning individual additives and permits the department to
engage in further research should it deem it necessary. The act
also requires the secretary to submit periodic reports to Congress
in the event the secretary believes that any additive in cigarettes
presents a health risk to smokers.

To date the department has given no indication whatsoever that
its review has created any basis for concern.

In the testimony that was given before this committee on Febru-
ary 20, Secretary Sullivan of HHS stated that in his view the addi-
tive provisions of S. 1883 are ‘“‘unnecessary”’—and I quote in using
that word—and would—and again I quote-—“not measurably add to
our current or planned efforts”.

Although there was much in the secretary’s February 20th state-
ment with which we would disagree we believe, L:ke Secretary Sul-
livan, that it would make little sense to supplant the review mech-
anism that Congress created in 1984 for an entirely new mecha-
nism, likely to be quite costly, for which no need has been shown.

We understand that some have suggested in that connection that
it might be appropriate to shift the additive review function that
currently resides at HHS to the Food ané Drug Administration.
For the reasons stated in Mr. Kingham's prepared statement, we
believe that such a traasfer would be a serious mistake. The FDA
staff already is stretched far too thin, a fact that has prevented
that agency from completing in a timely manner many of its im-
pcrtant responsibilities. If there were some reason to assign the ad-
ditive review function to FDA, the committee would need to be con-
sidering what current responsibility of FDA could be sacrificed. In
fact, like Secretary Sullivan, we see no reason nor need for such a
change.

We recognize that S. 1883 would go beyond the additive review
provisions of the 1984 legislation in three respects. Specifically, the
bill would require disclosure to the Center for Tobacco Products of

1un




96

the amount of any additive being used. It would require cisclosure
to the public, cigarette brand by cigarette brand, of th< identity of
such additives and create new regulatory authority within the
Center for Tobacco Products over cigarette additives. We believe
that these.amendments, like the proposed transfer of authority, are
unnecessary, and I would like to address them each briefly if I
may, Senator.

On February 13 of this year, we received a letter from Dr.
Ronald Davis at HHS, asking us to submit on behalf of the domes-
tic cigarette manufacturers information concerning the quantity of
each ingredient added to tobacco during calendar year 1989. Two
days later, on February 15, we responded to Dr. Davis’ letter, assur-
ing him that the companies would comply with his request. The in-
formation requested by Dr. Davis is now being assembled and is
scheduled to be delivered to HHS within the next 2 weeks. I would
ask that the letters that have been exchanged, which have been
provided to the committee staff, be included in the record of the
hearing as well.

Senator SiMoN. They will be entered in the record.

Mr. Rupp. Thank you, Senator.

{Information follows:]
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The Honorable Paul Simon
Senate Office Bullding
washington, D.C. 20510

Dear Senator Simon:

At the recent hearing on S. 1883, you asked me toO
submit for the record information on programs undertaken by
the tobacco industry in the United States to discourage smoking
by young people. As 1 explained during the hearing, the indus-
try's basic position is that young people should wait until
they are adults tO decide whether to smoke.

There are attached a report that describes major
tobacco industry initiatives during the past three decades on
youth smoking and copies Of gome Of the advertising and educa-
tional materials that we have utilized. We request that this
letier, with the attached materials, be made a part of the
prir.ted record of the recent hearing on S. 1883.

Sincerely,

Job P Repp

John P. Rupp

cc: Hon. Edward M, Kennedy
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-« ON YOUTH SMOKING

Three Decades of Initiatives

Tobacco manufacturers have always believed that the decision to smoke or not ts a
choice to be made by informed adults. Over the years, the industry has taken the
following sieps to realize that belief. Fur exainpie:

0 In 1963 - The industry ended ali brand advertising and
promotion 1n college publications and on campuses.

0 In 1964 -- The industry adopted a code prohibiting advertising
and promotion directed at young people, forbidding use of
noted sports figures and other celebrities 1n advertisements,
requining that models 1n advertising must be, and must appear
10 be, at least 25 years old, and assuring that advertisements do
not present smoking as a pastime which leads to success, sexual
attractiveness or prominence.

o In 1969 -- The ndustty offered to end brand ccmmercials on
television and radio, pownting out their substanual, and
unavoidable, audiences of young people, as contrasted with
print advertising. Tobacco commercials left the ai; in 1971 as
a result of Congressiona!l action.

0 In 1981 .- The industry adopted a new code of sampling
practices which prohibits distribution within two blocks of youth
actvity centers, such as playgrounds, schools, campuses and
fratermity or soronty houses.

0 In 1982 -- On the industry’s behalf, The Tobacco Institute began
an advertising campaign which was to reach 110 million
Amencans with the message, “Do 1obacco companies want kids
to smoke? No  As a matter of policy. No. As a matter of
praciice NO  As a matter of fact. No.”

Pl
—
—
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o In 1984 -- The Insutute launched its current “Responstble
Living" program by offering a free parental guidebook, "Helping
Youth Decige.” prepared by the Naticnal Association of State
Boards of Education Another booklet, “Helping Youth Say
No," foliowed. Both provide gutdance on family communication
to enable parents to help youngsters develop decision-making
skills needed 10 deal wisely with everyday choices and with
hifestyle decistons. such as smoking.

0 In 1986 -- The Insutute expanded the "Responstble Living”
program by providing unrestricted grants to the National
Association of State Boards of Education (NASBE) for funding
Community Alliance Programs (CAPs) at the rate of ten a year.
Towns and aittes throughout the U.S. were invited to apply for
the grants. which provide the impetus for a broad community-
based effort to improve parent-youth interaction, using "Helping
Youth Decide” and "Helping Youth Say No" booklets.

THE RESPONSIBLE LIVING PROGRAM

Two Tobacco Institute-funded booklets, "Helping Youth Decide” and "Helping
Youth Say No" comprise the core of the program. S*nce their introduction, they have
helped thousands of parents and teachers assist children in making decisions about
important adult activities.

Their success has been remarkable. More than 700,000 booklets have been
distributed nattonwide at a cost of more than half a million dollars for printing
atone. Demand continues to be high among parents and community organizations,
where these materials are used 10 teach communications skills to parents and teens
10 discuss subjects as diverse as teen-age pregnancy, the impact of divorce on
children, improving school performance and how to handle peer pressure.

The booklets have generated large numbers of unsolicited letters of appreciation
from parents and support groups who have used these materials. Several
Congressmen have sent them to all publi< high school students in their distncts.
One Catholic bishop has sent copies to ali narochial high school students in his
diocese.

Here are some typical comments.

"Our program v.urks to keep parents and children together, and your booklets
are night on target m terms of dealing wiih the care 1ssues...Thank you again
for developing such a viable tool and also for being willing to distnbute it
free of charge You are providing a very valuable secvice.”
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Milwaukee County Sosial Services,
Mi'waukee, Wisconsin

"..have found it invaluable 1n my work with parents and youth. The copies
1 am requesting will be used at several parenting workshops.”

Public Hearth Nurse, Mental Health Center,
High Point, North Carolina

"As the parent of one teen and two who will soon be teens (and as president
of PTA Council), I found the information 1n the booklets just great. Itisa
great common sense approach to dealing with the issue which is most on the
munds of parents today.”

Greensburg, Pennsylvania

The Institute continues to promote the booklets to parents and teachers around the
country through media appearances by the program’s national spokesperson, Jolly
Ann Davidson, a former president ot NASBE. Upon heanng interviews conducted
by Ms. Davidson, parents or young people can send for their free booklet. Interest
generated by Ms. Davidson’s appearances underlines the continued need to help
parents and their children  nprove communications.

In addition, the Community Alhance Program (CAP), a program funded by the
Institute, revolved around these booklets. This was a community-based nationwide
~ffort. The booklets were used in a community setting focusing on the needs of a
speaific community. Each community tailored their programs and the use of the
booklets to meet their specific needs. For example,

In Queens, New York, a CAP began as an informal group of parents
concerned about drinking at teenage parties, It subsequentiy became an
incorporated non-profit community service organization. The "Helping
Youth Decide” booklet was used in these parent education workshops,
targeted toward minority parents and the parents of at-risk students,

In Colorado Springs, Colorado, the CAP was formed within a middle
school-based program focusing on building communication between young
adolescents, pareats and step-parents, Program coordinators also helped
use the "Helping Youth Decide” material to expand a program to develop
peer leaders in drug and alcohol use/abuse situations and in general
problem solving.

Many CAP [rograms are freestanding today and serve communiues around the
country.
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Quesuoning authority, tesuing rules and experimenting with adult behawvior are all a
part of growing up. Helping young people to make the nght choices during this
impressionable period 1s a difficult but important job. The tobacco industry is
committed t» making that Job easier - for parents and for young people. While
advertising las no effect on causing young people smoke, peer pressure and family
influence do.

Few industries in America have taken such direct and voluntary action to steer its
product away from young people. Perhaps that's one reason the prevalence of daily

smoking among high school students has dropped from 29 percent in 1976 and to 21
percent in 1980 and has uctuated between 18 and 21 percent ever since.

The Tobacco Institute
March, 1990

How to Get Your
Teenager Talking~toYou.

If you helieve your young teenager is worth decisions too many teens re siiently making alone

tatking 1o, this free book is worth reading and using whether of not {0 take a job, drink, smoke, borrow

Developed by Professional educators, "HELPING  money, quit school, get marmied

YOUTH DECIDE™ can help you help with the important Single copies of “HELPING YOUTH DECIDE™ are

free 1o parents of teens, with funding from The
Tobacco institute

Get your free copy and get your teenager tatking
to you Fill out and send the coupon today

Plesse send my free copy of
“HELPING YOUTH DEQDE.”

I E'lpufg bl

- Qre .

=

surt - ™

Mailto The Netional Assoclation of Stase Boards
of Bducation
P.0. bax 1174, Aloandria, VA £2313

et

ASSOCIATION OF STATE BOARDS OF EDUCATION
AND THE TOBACCO INSTITUTE.
Thes message lam the Matunat Atxer g of State Boads of Education and the Tobacen Iastitute

B APEMIAL 1 S MM MagAnnrs 34D Paade 11 Jou Mavr in 2GGHICEA! BAD Daven | gotten
Your copy yet faf aut iy COUDON 4ad mad # 1038y BOLN YOU 3G Yout yowagIter will De plad you Bx!
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Teenage Life in the 1980’s

Life at Home

* The oumbcr of children under 18 living 1n singic-parent households nearly doubled from 3.8
mullion 1 1970 to 7 miltion 1 1980. There are more than 10 mullion today.

* Fifty-five percent of children under 18 have both parcats who work outside the home, leaving
hiele nme for supervisson and sfiul cc 2000,

Crime

+ Of the total umber of senous cnmes commtted 1n 1986, ncarly 30% of them were commutted
by tecenagers under 18

* In 1986, nearly 70,000 tcenagers were arrested for drug abuse vinlagons and 132,000 were
arrested for violanon of liquor laws.

Teen Suicide
* The oumber of teenagers who have contemplated swade has citmbed to 30%, according to the

19th anqual survey of “Who's Who Among Amencan High School Students Annual Survey of
High Achievers ”

Drugs

* Fifty-five percent of teemagers named drug Jhusc as the biggest problem facing therr generznon
according to the most recent Gallup Youth Poll

Teen Sex

* Morc than 1 mdlion teens become pregnant each year, and over 9,000 babics are bom to vawed
mothers age 14 or younger.

¢ Oanly haif of all tcen mothers ever finish tugh school.

* Bvage 19, aghtin ten males and six 1n ten females wall bave bad intercourse.
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What's Helping Youth Decide All About?

It's no secret that rausing 2 child is 2 demanding task. And 1t’s 00 secret that beiag a teenager s tough
too The Helpsng Youth Decsde book 15 an ctfort to help parents ana thar kids communicate better and
relate to cach other The objective 1s to help famulv membess better understand cach other, talk more
castv and cffectively 1o cach other and make responsiblc decisions that arc agreeable to both parcnt and
child

The book 1s diided tnto three pars:

“Growing Pains”  the tmpormance of iMproving COMMUICINODS between parents and
adolescents

“How to Help” helping parents to help thexr children develop communicason and
deasion making sklls

“Homework for You Both”  exercuses to help esablish more opea communications

Growing Pains

Bawng a tcenager means quesnomng the rules lud down by parents and by socacty
Adolescence 15 2 ome when chuldren are trying to discover therr idennty while wondenng who
they are, what they believe and where they belong It s the first nme that young people are
begnning to look toward the furure

In caruer nmes. the nsnrunons of familv, naighborhood and commumty provided suability
that could help young people safely through the “growng up” process Now socieev 1§
wcreasingly fragmeated and television bas ioduced children to all aspects of adult hfc
Good communcanon berween pareats aud thewr chuldren has become more crucial than ever
Young people need support and advice on how successfully to manage the “work” of the
adolescent vears

How to Help

Good communicanon withun the famuly 15 the foundanon for the mutual trust that
encourages responsibility  When parents and children an able to commurucate well, thev find
it's much casier 10 resolve condlicts and armve at muwally agreeable decsions To
communcte cffecnvely, parents nced 0 cxpress ccurately to thewr chuldren their own deas
and 1ccluigs as vell as to histen t0 and understand thewr youngster’s thoughts and cmouons
Adolescens. even more than vounger chuldren. nced someone who wall listen

Ty
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T‘hmmspeoﬁcwmto:ommummcﬁ‘ccnvdymdthmmdcﬁnimmnmm
communicate. qum.msmdnfﬁmng,pummmrspomadmblo&
communicanon. When parents bstea with interest, chuldren feel their ideas are valued, that
they are respected. Such respect gives the chuld 2 sense of self-esteem and cousiderce.

Tzkingumcmhzvcacomabncmthuchchddonamhrmwdlhdpspot
dufficulnes before they become real problems. Too often when parents @ik to ther
youngsters, they corea, enticize or command. Though we may occasoaally peed to direct
behavior, the coaversation should be enjoyabie for both parent and child. Scme guidelines
for ulking w1th adolescents are to; show respect; be brief; be aware of vour e of voce;
and be speaific

Re~ :auble decision maxiog 15 a0 umporant past of growing up. Young people nced 0
pracore maiang deasions 1a arder to become seif-directed, crpcal thuckers. Adults wno
sugRest and help, razher than direct and deads, are more hikely to mnsall the coatidence
adolescents need 10 make independent deasions.

Homework for You Soth

The quesnoaaires at the back of the booklez are the st step to rkeag 2 closer look 1t bow
parents and adulescents are commumcatng now.

Thcn-.zrc:lso:hm:cnrmawhdp:oncnu:th:;oumcytcmrdunprowng:hcmmommp
Option 1: Strucrured Discussions Parent and child can look cach other m the cve 2nd
attempt  $3y what 15 0a thexr munds. They sheuld &y to sty on the subject snce there

15 2 tendenry to ramble which can lead to con.xsion and frastranoa.

Option 2: RolcRm'Jﬂ.hamhdpspumtmdcbﬂdm:mpadnumd(ohsxen
momcffccuv:t.‘tooncmomaasthcpmuktsmcmkofthc:hddmdvxcvm
Option 3: Letrers Some people have dificulty expressing themseives face to face If
parent and child wree letters to cach orher a3 1f they haven't scen each other for severat
moiths it €20 help them both leam to express feclings to one another

Prcuce makes perfeet The abiliey 1o make choces ranopally 1nd respoanbly is neither inbom nor casly
acquired  Young people need help and pracnce 1 learning to make the decisions that 2Fect therr hves,

O
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Citation by The Rouse of Representatives

WEERIAS, The Bouse of Rep:esentctives of the Comommmalth of
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the Comommalth; ond

“HEREAS, The Houss of Repr of ths C 1tk of
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business ana other commxiity interests in ths betterment of cur schools and
sdoational fosiiitiss; and
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robwcorutimhm:mlymfcrﬂxcpmduwwiwuth
cuality of commetication baa.mmmdlohool-qc ch.ldren, perticulerly
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Aow therefors, the houss of Representatives of ths Commomvealth of
? yvloti ds special gt s to the Natiomal Assoviation of
State Bcards of Eduoation ox! the Tob Institute in resognition of their

positive sfforts as evidenced by the publioation Belping Youth Decide; and
Aather dirests that a copy of this citation be delivered to the ¥ational
Assoctation of Stats 8oards of Eduoatiom, 701 North Fairfax Strest,
Alszanaria, Virgnnia ond the Tobaooo Institute, 1875 1 Streetz, N.¥.,

3 , 8.C.

Subwitted by:

ames . N

£ p O

Speok-er of the Housd of Represantatives

Attest:
4.2 3L '
éljc/Clukél/ﬂnLién of hwé\mlvﬂ

Sevtember 25, 1584
Date
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SEATE ZESOLUTION TEX

A SENATE RESOUUTICN extending commendations €0 the Satuonal Association of
M Stace Soards ¢y Ecucation ana fhe Tobecco Indfetutz.

WHEREAS, The ertezens of One atate of Indiana consadex basse education Lo
52 ax aaveslent «n the future o the Slate; and

~he elozend 3§ the sate cf Indiana suppoat and encourage the
2eteve wvelvimeal of perents. buscxess and oZher communily
RLEALATS 4N The betletmerl of out dchools and educateonal
Sqalems; and

I8 EREAS, The Natwomal Addockation of State Boaeds of Education and the
Tobazco Imatefute have jowntly 4et forth ¢ program descgned L0
patents

SE {T RESOLVED 5Y THE SENATE OF THE GENERAL ASSEMBLY OF THE
STATE OF INDIANA.

] SECTICN 1. That apeceat commendations be extended o the Netwral B

B8 Association of State Boards of Educaton and the Tobacso Instetute 4n xecog- %

.x ) netcon 0f Lhear posctave efdarts as evadenced by the publecation "Yilping
Youth Deecde”.

SECTION 1. That the Secaetary of the Semste 14 nexeby dixected
I 2o tumct copues o6 thes atsolution L0 the National Assoceateon of State
= Souu of Eww», 701 Noxth Fairfax Street, Alexamdua, Vivgoua and
{ the Tobecco Imatefute, 1375 1 Street. N.¥.. Hashington 0.C.

Adopted by vosct vote thus Loelfth day of Apl, 1955.

; 4 e
Fm [. U W%% |
surorety teaden
State Senatox

Secretary 04 the Senate
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iizcouraging young people 2coa smokicg sad 5 postpone That
decision, vaic: tThe Ins.itute Zeels 18, ilXe e0 zany of

‘s cacices. 2 decision 3 =ade a3 an adult. ke
FuvLic Secvice program of *Yelpiag louth Decide” 13 an
aA3513I10us SToperative veuturs dedicated <o focetering in
Aaerzca’s young people sound deciston-caking 3kills.

*¥elping Toutsh Decide.® a project aimed at decision
2acizg on all levels 1nd on 2ll queetions, eacouragea frank
4iscassion and 3Insring of {éeas devwesn parenta and their
eatidrea. Iz 133 drocauree. zhe relationanlp of trust asd
autual -rgpec: LSetveen a parent a3d a catld o3 conasdersd
¢eatral to sound decislon macing. -2 our fast-paced, ollen
SoXplex $ociety, JUCA 3eaSLTLTITY TO the need for pareatse to
develop open communicatlon vith their catldren provides a
fvnuine aad {zportant service.

T SXCIAL TRIBUTE, Therefcre, T:i3 document IS J14ne0d
1nd dediczived <o cosxead the Zavionsl Aseociation of State
®oards of Tducavlon 234 ke “obecco Iastitute on ctheir
“Yelping Youth Decide” progran. e vish thea SYSry succese
‘8 thia venture tTC strengthen the decision-—gaxing 3kills of
young people.

The izzn7en S segisiaTure
At Lansing
Naren 1, 198§
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National Association of State Boards of Education
701N Farrfax St., Surte 340
Alexandna. VA 22314

(703) 684-4000

Deceaber 3, 1985
Heiping Youth Decide Questionnaire

Within the past few months, you received a copy of Helg_i_.\zg Youth Decide, a gulde
to parent-child commnication. The authors of the guide want to out the

use of the booklet, in order to write other booklets for parents and teens. We
would appreciare {t if the adult in your family who used the guide most
extensively would take a few miumtes to £ill our this questionnaire. refo’d the
seif-mailer and send it back to us by December 13, 1985, Flesse help wr legrn
vhether you uted and like this publication. All responses will remain snonymous
and confidential. Thank you very much.

A. Wny did you order He‘.og Youth Decide? (Please choose the single most
approoriate response. )

(1) Curiosicy

(2, To ey, me icate with oy teensger(s)

To help e comamicate with my yonger child(ren)

(4} To help oe in my work as a teacher, oanulor,orinmodgr
professional or volunceer capacizy. 1f you checked this
response, pleaseskipr:oqmum'rlmpag:

(5) Other
(please specily]

How long after the booklet arrived did you read it? (Choose the cne
response that seems most appropriate.)

(1) 1 read it right away.

(2) 1 read it within two weeks.

(3) 1 waited several weeks or months.

(4) I have never resd Heloing Youth Decide. NOTE: If you checked this
response do not snswer any addlctlonal questions. leemfold:he
questioontire so the RASBE addrwss on page 2 {3 on the cutside.
Staple or tape closed and zail. Thank you very mwh for your help.

C. Did anyore else in your household read Heloing Youth Decide? (Check all the

o~
w
~

[

(5) No, Imdnmlyfanﬂymubcttomadrheboddet

D. How would you best describe the approach to parent-child commmication
included in Heloing Youth Decide? (Choose one.)

(1) A program to help children cope with peer pressure

(2) A process for parent-child decision-making through listening end
communi.cation

(3) A process for parental control of youth behavior

bt
s
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National Assoclation of State Boards of Education
701 North Fairfax Street

Suite 340

Alexandria, VA 22314

E. After reading the buoklet, did you qr other family rabers decide to try the
commications cechniques it describes?

(1) Yes ) N

1 (check one)

(1) I usad the communications techniques once.

g; 1 used the cormmmications techniques a few tines.
Ih-vaixmrpormed:hemimﬂm«tdniqmlntonymnday
relatioaship with my child or children.

F. Which of the folloving statements wuld describe the way in which you used
Helping Youth Decide? (Check all that opply.)

(1) Hy ceensge son(s) and I filled cut the questiconaires and completed
the exercises in the bookle

t.
(2) Hy teenage dmghter(s) and I filled out the questionnaires and
completed the extrcises in the booklet.
(3) I tried the comnicarion techniques but did not use the
questiomaires included in the booklet.

1£ yes

G. hich of the following statssents would describe the conditions under which
you used Helping Youth Decide? (Check all that spply.)

1) Iwvas difficulty commmicating with a son and t the
having ty h’z;hﬂl though

@ tmbmtimorwddmﬂ:g.
I wvas having difficulty commmicating a deughrer and thought
the booklet infors 420: ch hal;

PP might halp.

3 Hy son or daughter was having difficulties at school and I hoped
the booklet would provide ass.stance.

) Hy 200 or daughter was having a behavior problem and I hoped the
booklet would help.

(5) There was no particular problem in oy family but I hoped the
information or approach in the booklet would aid me in
capnmicating with my child or children.

H. Wt features did you £ind appealing? (Check all that apply.)

(1) The length of the booklet

(2) The layout (pictures, print, format)

(3) The level of writing (eppropriate for you)
(4) The information it concained

(5) Ocher

{please specity)

ERIC
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1. What features did you find unsppealing. (Ch~ck all that apply.)

(1) The length of the booklet

(2) The layout (pictures, print, format)

(3) The level of writing (appropriate for you)
infocmation it contained

T

(4) The
(5) Other
{please specity) ,
J. Did you think the length was: (Circle one)
Too short? Just righe? Too long?
(1) (2) 3)

K. Overall, how useful did you find this booklet? (Circle ons.)

Very useful  Ugeful Sowevhat useful tot useful Did not use
(1) 2) ) %) (5)

L. Uas there an izprovement in parent-child commmication i{n your family as a
result of using the commmication techniques? (Check oce.)

—_ ¢ t . @ w e (3) Not applicable
* Have you coended this publicarion to others?
(1) Yes 2) %

N. What topics would you recoamend for future publicaticas? (Check all that

(1) Feer pressure

(2) Choosing a career

(3) Study habits and achievemsur

(4) Teammork and competition
Ocher

{please specily)
NOIE: The following questiocns ask some personal information. We ask that even

1f you decide not to answer, that you mail back the questiocnnaire. Ve assure
you if you do answer these questions, you will remain anonymous.

T2

Q. 1 am a parent with a teenage child or children living at home.
(1) Yes 2) Mo
P. 1 (Circle one): (1) Single (2) Married (3) Divorced
Q. My sex is (Circle one)” (1) HMale (2) Female
R. I have children at home.
{inserc 7)
5. My unmul household income is within the following range (Check one only):
(1) $0 to $10,000
(2) $10,001 o $20,000
(3) $20,001 to $30,000
(4) $20,001 to 540,000
(5) $40,001 to $50,000
T (6) $50,001 or above
Please stop here, refold the questiomaire so the NASBE address on pege 2 i3 on

the cutside. Staple or tave closed and mail. Thank you very such for your help
and for taking the tize to respond to our .

Ty
[p)




112

Guaraias AIMALGE AL Ve VALE alUB Ve cukat AUt
701 North Fairfax Street

Suite 30 N

Alexsndria, VA 22314 N

L

If you answered the first question by indicating that you requested Helping
Youth Decide for your professional or wolunteer work with parerts and/or
children, please be so kind as to answer a few short questions.

12. Which of the following st.tements describes the way you used Helping Youth
Pecide? {Checx all that apply.)

(1) 1 used the booklet in grawps of parents
(2; I used the bookiet in growps of children/teens
(3) I used the booklet with cambined of parents and teens
(4) I used the booklet with hdividnmt.s
(5) 1 used the booklet with individual teenagers.
T (6) I used the booklet with irdividual families.
(7) 1 did not use the booklet.

L

1f you used Helping Youth Decide, how useful did you find it? (Circle one.)

Very useful  Usedul Somevhat useful Rot useful  Did not use
1¢Y] ) (€)) &) (5)

ol w)mt topics would you recoemmend for future publications? (Check all that
apply.

(1) Peer pressure

(2) Choosing a career

(3) Study habits and achievesment

(4) Tesawork and competition

(5) Other

{please specify]

-
8
»

(Check cne):

(1) Teacher in an elementary school

(2) Teacher in a secondary school
Counselor in a school

(A; Social worker

(5) Therapist

(6) Volunteer worker in a social agency
(7) Volunteer worker in a school

(8) School administrator

Youth group leader

Other

LT 2 HTH

{please specify)

Please stoo here, refold the questionmaire so the NASBE address on page 2 {s on
the outside. Staple or tape closed and mail. Thank you very mxch for your help
and for taking the time to respord to owr inquiry.

4
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Mr. Rupp. Mr. Chairman, the fact is that the cigarette ranufac-
turers have complied with every request tnhat has been made of
them by HHS since the current statutory provisions on additives
were approved in 1984. Indeed, the manufacturers began voluntari-
ly to provide additive information to HHS in 1979, even though
they were not then under any statutory obligation to do so.

Senator Simon. If you could conclude your statemant, please.

Mr. Rupp. Thank you, I will.

On behalf of the manufacturers, we have repeatedly and persist-
ently informed HHS that the manufacturers are prepared to coop-
erate fully in every aspect of their investigation. A review is ongo-
ing. No problems with the review have been identified by Secretary
Sullivan or anyone else at HHS, and we believe that that review
should not be disrupted, changed or altered in the way this bill
would suggest.

There are other points that are made in Mr. Kingham’s stete-
ment. We are concerned about the question of confidentiality, and
perhaps we can discuss that in response to questions.

Senator SiMoN. May I ask one question of you, Mr. Rupp—and
unfortunately, like Senator Kennedy, | am caught between meet-
ings here, and we are going to have to move this along. The Tobec-
co Institute, in terms of philosophy, do they believe the Federal
Government has a proper role in discouraging cigarctte use?

Mr. Rupp. Well, the company’s basic policv—all of the domestic
companies have the basic policy of not wanting young people to
smoke. And I don’t think they have opposzd efforts by responsible
entities such as the Congress in reasoaable ways to discourage
smoking by young people.

I might add that the companies themselves have initiated a vari-
ety of programs with the same goal in mind.

Senator SimoN. To discourage young people from smoking?

Mr. Rupp. To discourage young people irom sraoking. The compa-
ny’s position is that tobacco smoking is something that ought to be
decided upon by adults, not children.

Senator SimoN. I would be interested if you could submit for the
record first what the tobacco companies sre doing along thet line,
because | was not aware of that, and second, what we ought tc be
doing at the Federal level to discourage young people from smok-
ing.

Mr. Rupp. We would be happy to do so, Senator.

Senator SimoN. OK. We thank you bot' very much for your westi-
mony.

Mr. Rupp. Thank you.

Dr. WiLLiaMs. Thank you, Senator.

Senator SiMoN. Our final panel includes Burt Neuborne, profes-
sor at New York University School of Law, with the Freedom to
Advertise Coalition; Vincent A. Blasi, professor at Columbia Uni-
versity School of Law; Mort Halperin, director of the American
Civil Liberties Union, and Floyd Abrams, ¢f The Tchacco Institute.

Again, we will enter your full statements in the :ecord.

Professor Neuborne, we will start with you.

[N
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STATEMENTS OF BURT NEUBORNE, PROFESSOR, NEW YORK UNI-
VERSITY SCHOOL OF LAW, NEW YORK, NY, REPRESENTING
THE FREEDOM TO ADVERTISE COALITION; VINCENT A. BLASI,
PROFESSOR, COLUMBIA UNIVERSITY SCHOOL OF LAW, NEW
YORK, NY; MORTON H. HALPERIN, DIRECTOR, AMERICAN CIVIL
LIBERTIES UNION, WASHINGTON, DC, AND FLOYD ABRAMS,
REPRESENTING THE TOBACCO INSTITUTE

Mr. NeuBornE. Thaak you, Senator.

My name is Burt Neuborne, and I am a professor of law at New
York University.

I would like this afternoon to discuss with the committee the
concerns that the Freedom to Advertise Coalition has about the as-
pects of S. 1883 that would delegate to local regulatory bodies, ap-
proximately 6,000 local governmental units, the essentially stan-
dardless power to regulate tobacco advertising under the bill.

The essence of the provisions of the bill that we are concerned
with delegate to local entities the power to regulate tobacco adver-
tising whenever it is read or seen by people under 18, and when-
ever it is deemed essentially local in nature by local authorities.

Not surprisingly, the bill doesn't effectively define precisely what
type of advertising it would cover, in large part because I think it
would be impossible to do so. And we don’t take the draftsmen of
the bill to task for their failure to define the aspect of adver.sing
that would be covered by the bill any more precisely than they
have. It would probably be impossible to do it.

The net effect of the bill, whether it is intentional or not, is to
place at the local level fundamental decisions about the regulation
of tobacco advertising. And the philosophical question that we
think the bill poses is whether, when you are confronted with the
kinds of controversial speech that tobacco advertis.ng entails,
w! ether it is appropriate national policy to delegate the regulation
of that speech to local governmental entities or whether the regula-
tion of the speech ought to be, as a matter of national communica-
tions policy, the responsibility of the Congress and the Federal au-
thorities.

Usually, of course, this issue does not come up because usually
speech cannot be regulated at all by the government, and so we
don’thhave to decide which level of government will regulate the
speech.

But when, as with tobacco advertising, speech becomes sufficient-
ly controversial so that there is clearly a legitimate degree of regu-
lation that can be attached to it, the hard question is who should
do the regulation— should i. be a national regulation or should it
be delegated to State and local authorities?

Our regulatory history in the area of controversial s ech argues
very strongly for the retention of a national responsibility in this
area. For example, back in the Fifties, when we were havin very
serious trouble with controversial political speech, the U.S. Su-
preme Court held that State and local authorities ought not to be
permitted to prosecute individuals for sedition, that that should be
a national responsibility pursuant to uniform national rules, be-
cause they knew that to the extent that you have controversial
speech, and you delegate it out to local authorities under an essen-

1i9
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tially standardless mechanism, thuse local authorities will under-
standably use their power in an attempt to crush what they see as
controversial speech. And consistently in our national regulatory
policy, whenever controversial speech has been at issue, w~ have
retained it at the national level and attempted to impose national
restraints on it instead of delegating it out to local authorities.
When one delegates controversial speech to local authorities, it is
an open invitation to those authorities to use their power inappro-
priate to attempt to sensor it. And it has come up four times—at
least four times—in recent years.

It came up in connection with the sedition prosecutions in thLe
Fifties. And we successfully held those prosecutions at the national
leve;1 and spared ourselves a greut deal of agony and improper cen-
sorship.

It came up in the area of libel directed to public officials. Prior to
the U.S. Supreme Court's decision in Sullivan, the regulation of po-
tentially libelous speech directed at public officials was local in
na.ure under the local tort law. The results were a disaster, as the
facts of the Sullivar. case demonstrate. That type of discretionary
power exercised by local officials will inevitably be used in a way to
attempt to crush the unpopular speech, and the constitutionaliza-
tion of the libel law is essentially a movement to a uniform nation-
al regulatory structure rather than State and local regulation at
the local level.

The third classic example would be the regulation of cable televi-
sion. We now recognize that cable television, if left to local regula-
tion, gets into trouble over and over again. And over and over
again, what we have had to do is go to national regulatory stand-
ards, uniform regulatory standards, in order to assure the effecti.e
regulation of that form of speech.

The question may be asked why should we worry about tobacco
advertising—after all, isn't it a terribly controversial type of
speech, and does it have any constitutional protection at all. And of
course, I think that is ultimately what this bill is all about. If you
think that tobacco advertising has not constitutional protection, or
essentially minimal constitutional protection, and can be wiped out
as a matter of government fiat, then there is no real concern about
the delegation here, because whether the national government does
it or the local government does it, you are not dealing with speech
that has any constitutional protection.

But if, as I believe, the U.S. Supreme Court continues to recog-
nize that commercial speech enjoys a very high degree of constitu-
tional protection under our system and that it would be inappropri-
ate for the government to attempt to manipulate consumer choice
about a lawful product by attempting to control the nature of the
flow of information to consumers—if, as I believe, the purpose of
governmental regulation of advertising should be to assure that
consumers have an open and free choice, not a governinent-manip-
ulated choice, about whether or not they shoulf consume a lawful
product—then there is serious concern the type of standardless del-
;egat]ion here will lead to unconstitutional behavior at the local
evel.

Senator Simon. If you could conclude your remarks, please.

Mr. NEuBorNE. I'll sum up, thank you, Senator.
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The unconstitutior.al type of behavior that we can anticipate at
the local level is illustrated by the bills that are pending in the
House that are ostensibly aimed at protecting children by eliminat-
ing imagery and color from cigarette advertising, but that in fact
are so overvroad that they would wipe out the effective advertising
of the product to adults as well. It is the same dilemma, the same
problem that Congress faced in the dial-a-porn legislation—the
temptation to go too far is very difficult to resist, and if that temp-
tation is given to 6,000 local officials, there is no question that this
bill is an invitation to widespread censorship.

Thank you.

Senator SimMoN. Thank you.

[The prepared statement of Mr. Neuborne follows:)
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Testimony on S. 1883 of Burt Neuoorne
Professor of Law, New York University
on Behalf of the Freedom to Advertise Coalition

Mr. Chairman and members of the Committee:

Thank you for this opportunity to appear before you. My
name is Burt Neuborne. I am a Professor of Law at New York
University. For much of my career, I have been a practicing
lawyer concerned with the protection of the values of free speech
and individual autonomy codified in the First Amendment. I
appear this afternoon on behalf of the Freedom to Advertise
Coalition to express the Coalition's concern that the provision
of S. 1883 authorizing come 6,700 uiits of local government to
make independent, overlapping and almost certainly conflicting
judgments concerning the appropriate format and content of
tobacco advertising poses a serious threat to a coherent and
effective national comr unications policy regarding the
advertising of tobacco products.

The Freedom to Advertice Coalition was formed in 1987 to
protect the First Amendment rights of consumers and advertisers
to a free flow of truthful and non-deceptive information
concerning the meraits of all lawful products. The Coalition's
members include the American Advertising Federation, the Ameraican
Association of Advertising Agencies, the Association of National
Advertisers, the Magazine Putlishers Association, the Outdoor
Adrertising Association of America, and the Point of Purchase
Advertising Institute.

Tom Boggs testified on behalf of the Coalition on February

20 at the first hearing on this bill. He requested permission,
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which was gratiously granted, for the Coalition td submit further
written analysis. My wrilten testimony constitutuss that
analysis,

Although the provisions of S. 1883 apply solely to the
advertising of tobacco products, the invitation to a
Balkanization of the nation's :nformation markets poses a clear
and present danger to the very concept 0f a na%:0nal free market
in consumer :nfcrmat:on.

At best, the delegaticn of regulatory power to local
entities contained in §. 1883 will Balkanize the speech process
by subjecting it to a patchwork of local regulations: encumber
the effective delivery of the c¢onsumer warnings currently
- andated by national policy: and impose enormous and unnecessary
costs on the communications industry and the consumer. At worst,
contrary to the presumed intentions of the bill's sponsors, the
delegation of uncontrolled regulatory power to local authorit:ies
w1ll result in a de facto ban on tobacco advertising because

local zealots. unconstrained by the necessity of assemb’ing broad

[t

pol:tical suppor?, will use the power granted by the sta%.:e 0

wage guerrilla war on tobacco advertising. NO system o° highly
controversial speech Jdirected to a nationwide mass audience could
withszand an invitation to 6,700 localities tO impose a crazy-
qu:lt of overlapping and confl:cting regulations. Indeed, the
Coai.-i10n believes that many supporter2 of S. 1883 see it as the

Trojan Horse by which tobacco advertising may ultimately be

banned. Hav:ing oeen unable o marshall the politicai or legal
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support necessary to achieve censorship directly, some supporters
of S. 1883 hope to use its local delegation provisions to achieve
de facto censorship by indirection.

@ith the Cozmittee's permission, I will divide my remarcks
into three areas. Pirst, I will briefly reiterate the
Coalition's longstanding views concerning the appropriate role of
Congress in regulating the advertising process. The Coalition
does not believe that serio.c disagreement exists between the
bili's sponsors and the advertising community on this point.
Second, I will discuss the wording of certain aspects of Sec.
955 of S. 1883 that increase the likelihood of its abusive - and
unconstitutional - use as a censorship device at the local
level. Pinally, I will argue that even without the objectionable
language, the bill's central premise is flawed in that the
effective and efficient pursuit of a national communications
policy 1n areas of controversial speech czalls for uniform,
national regulations, and not a patchwork of local speech

controls.

i. The Appropriate Role of Government
1n the Requlation Of tae Advertising
Process

The bedrock of our political and economic system :8
autonomous, individual choice.
Our system of pol:itical democracy :s premised upon the

velief that individual citizens are capable of rational and
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automomous choice concerning the governance ~f society. In order
to exercise such a rational and informed choice, citizens must be
guaranteed an unhampered flow of relevant information. Wwhen
government regulates the flow of information relevant to the
making of an informed political choice, we recognize that the
resulting choice 1s not truly free because it was influenced by a
governmentally-skewed flow of information. Not surprisingly.
therefore, the Supreme Court has jealously guarded the First
Amendment rights to disseminate and to receive information needed
to make i1nformed and autonomous polit:ical choices. Eg. Texas v.
Johnson, 109 S.Ct. 2533 (1989) {flag burning protected political

speech); Lamont v. Postmaster General, 381 U.S. 301 (1965)

{ :nvalidating Congressional statute interfering with receipt of
political propaganda from abroad).

Our economic system of consumer sovereignty 1s similarly
premised on a commitment to rat:ional and autonomous cho:ices by
individual consumers concerning the governance of their eccnomic
lives. As with political democracy, consumer sovereignty depends
upon a free flow of relevant i1nformation to the ul :imate
decision-maker, assuring the consumer the ability t0 make
independent choices between and among lawful products. When
government geeks -5 control the flow of :nformation to the
consumer 1n order to .nfluence his or her ultimate choice, the
integrity of our system 15 threatened. Instead of a free and
autonomcus choice betveen and among lawful products, a consumer

subjected to a government-controlled 1nformat.on flow 1s

‘
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manipulated into a government-preferred choice. Not
surprisingly, as with political speech, the Supreme Court has
granted First Amendment protection to the free flow of
information to consumers relevant to the making of informed

consumer choice. Ey. Virginia Pharmacy Bd. v. Virginia Consumer

Council, 425 U.S. 748 (1976); Linmark Associates, Inc. v.

Willingboro, 431 U.S. 85 (1977); Carey v. Population Services,

Int'l., 431 U.S. 678 (1977); Bates v. State Bar of Arizona, 433

17.8. 350 (1977); Central Hudson Gas & Electric Co. v. Public Svc.

Comm’'n 447 U.S. 557 (1980); In re RMJ, 455 U.S. 191 (1982);

Bolger v. Youngs Drug Prod. Corp., 463 U.S. 60 (1983); Zauderer

v. Disciplinary Counsel. 471 U.S. 626 (1985); Shapero v. Kentucky

Bar Ass'n, 108 S.Ct. 1816 (1988).

Posadas de Puerto Rico Associ-tes v. Tourism Co., 478 U.S.

328 (1986) is occasionally cited erroneously for the proposition
that the Supreme Court has given Congress the green light to usge
control over advertising as a covert method of regulating
consumer behavior. Thus, the argument goes, under Posadas,
government may attempt to dampen demand for a lawful product by

censor:ing the flow of truthful information about 1t. However,

despite Chief Justice Rehnguist's unfortunate dictum, Posadasg was

not an attempt to deprive consumers of information about a lawful
product.

Posadas 1nvolved an attempt by local authorities to
requlate advertis.ng of casino gambling to the native population

of Puerto Rico. As originally conceived, the regulation was an
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attempt to bar natives of the Island from receiving any

information about casiro gambling, despite its lawful status.
Thus, under the original restrictions, casino advertising could
not appear 1in the local Spanish language press because natives
might read 1t. The highest court of Puerto Rico declared the
original version unconstitutional. 1In its place, 1t substituted
a ban on advertisements "aimed" at the native population. Thus,
under the modified regulation, advertisement of casino gambling
in the local Spanish language press was lawful, as long as it was
not "aimed" at the native population. It was the modified
version of the regulation that was upheld by the Supreme Court 1in
Posadas.

While serious doubt exists about the propriety of the
Court's holding that nat:ives of Puerto Rico are especially
vulnerable, there 1s nothing revolutionary i1n the holding of
Posadas that government may regula*e the flow of advertising to a
particularly vulnerable group. Of course, the use of racial or
sexual stereotyping 1in determining group vulnerability would be
highly offensive and would violate the Equal Protection Clause.
Moreover, as the courts of Puerto R:ico held :1n Posadas, even when
a truly vulnerable group - like children - 1s at 1issue, Congress
may not protect children by denying the rest of population access

to constitutionally protected information. Sable Communications

Co. v. FCC, 109 S.Ct. 2829 (1989); Bolger v. Youngs Drug Prod.

Corp., 463 U.S. 60 (1983).
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Similarly, SUNY v. Fox, 109 S.Ct. 3028 (1989) has been
cited erroneously for the proposition that little or no
constitutional restrictions apply to the choice of means used to
regulate commercial speech. However, while the Court in SUNY
rejected a mechanical application of the "least drastic means”
test in commercial speech settings, the Court reiterated the
requirement that co. mercial speech regulations be "narrowly
tailored". Moreover, 1t is important to note that the
restriction at issue in SUNY involved a ban on all commercial
activity, including the sale of tupperware, not purely the speech
about such sale. In addition, those who cite SUNY often omit the
fact that the court did not uphold the regulation at issue. It
only sent the case back to lower courts for further
consideration.

While the First Amendment standards governing political and
commercial speeca differ, commercial speech enjoys significant
First Amendment protection. The Freedom to Advertise Coalition
believes that Congress should never regulate advertising in an
effort to manipulate the ultimate consumer choice. Rather,
Congress' regulatory role should be focussed on assuring that
consumers receive the raw material necessary to the making of an
informed and autonomous choice between and among lawful products.

It 1s against the background of the constitutionally
protected nature of commercial speech that the provisions of S.
1883 1inviting local regulation of tobacco advertising must be

assessed. As currently conceived, the Coalition believes that



O

[EIQ\L(:‘ 1.€>.

the bill is a clear invitation to unconstitutional local

censorship.

II. The Invitations to
Unconstitutional Local Requlation
Present in the Current Version of S. 1883

The most obvious invitation to unconstitutional local
regulation present in the bill is i1ts standardless delegation to
6,700 local governmental entitites of the power to enact
"additional restrictions on the advertising... of tobacco
products to persons under the age of 18". Given the highly
charged emotional climate surrounding tobacco advertising, it is
a virtual certainty that local groups will attempt to use the
power to protect children as a lever to eliminate effective
advertising of tobacco products to adults.

We have already witnessed two recent examples of similar
attempts to parlay legitimate concern over the welfare of
children 1nto a device to censor controversial speech flowing to

adults. In Sable Communications Co. v. FCC, 109 S.Ct. 2829

(1989), Congress was legitimately concerned over the effect of
sexually explicit telephone messages on children. However,
i1nstead of focussing on the narrow issue of protecting children,
Congress allowed itself to be stampeded into an 1ll-considered
ban on all "offensive" telephone messages, even those that were
constitutionally protected for adults. The result was a
predictable invalidation of the entire regulatory structure by a

unanimous Supreme Court. Similarly, in Bolger v. Youngs Drug
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Prod. Corp., 463 U.S. 60 (1983), Congress was concerned over the

imp-ct of contraceptive advertising on children. Once again,
however. Congress permitted a legitimate concern with children to
be used as a justification for a flat ban on the mailing of
unsolicited contraceptive advertisements to the home. Once
aga:in, the Court unanimously invalidated the statute, noting that
"the level of discourse... Simply cannot be limited to that which

would be suitable for a sandbox". See also Butler v. Michigan,

353 U.s. 380 (1957).

One need not look far for the analogous attempt to use
concern for children as a thinly veiled device to achieve
widespread censorship of tobacco acvertising directed to the
adult population. Reps. Synar and Luken have sponsored bills in
the House that would ban a:l images and colors from tobacco
advertising 1n an ostensible attempt to protect cnildren.

Despite the fact that the Supreme Court has explicitly ruled that
images and colors cannot be banned from lawyer advertising and
that such advertising cannot be placed in a verbal straitjacket

{zauderer v. Disciplinary Counsel, 471 U.S. 626 (1985) and In re

RMJ, 455 U.S. 191 (1982)), Reps. Synar and Luken have sought to
use concern for children as a wedge for widespread censorship of
1magery and color directed to adults. While they have been
unable to marshall the necessary political or legal support for
their bills at the national level, the delegation to local
author:ty contained i1n S. 1883 constitutes an open invitation to

local zealots to cloak attempts at widespread censorship of the
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adult population in the rhetoric of concern for children. As
currently phrased, nothing in S. 1883 would prevent zealots
intent on censcring the advertisement of tobacco to adults from
using ostensible concern for children as a springboard to full-
blown censorship.

The fact 1s that the Federal Trade Commission is fully
empowered to move against any tobacco advertisement that
intentionally targets children. Chairman Steiger has expressed
her concern over advertisements that target an illegal market and
has expressed her intentions to regulate any such activity.

Thus, the unconstrained delegation to local authorities contained
1n S. 1883 is unnecessary, as well as an 1nvitation to years of
socially unproductive and enormously expensive litigation.

The second invitation to unconstitutional local regulation
contained in S. 1883 1s the authorization of "additional
restrictions on ... the placement or location of advertising for
tobacco products that 18 (sic) displayea solely within the
[local] geographical area...." (Cace again, given the emotionally
charged atmosphere surrounding tobacco advertising, the
delegation, as currently worded, 1s an open 1invitat:ion to
unconstitutional censorship.

First, 1t contains no meaningful description of the nature
of the "additional re<trictions" that are authorized. The bill's
ambiguity renders 1t a virtual certainty that local authorities
w1ll attempt substantive regulation of the content of tobacco

advertising. The bill's ambigquity virtually 1invites local

[y
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authorities to attempt to “"protect” a.slegedly vulnerable segments
of the population against advertising that “"targets” them as
prospective consumers. However, well-meaaing attempts to single
out segments of the population for special protection against
lawful advertising are based upon stereotypical notions of group
vulnerability and incompetence that havs plagued attempts to
achieve true equality for both women and people of color in the
United States. Too often, a paternalistic concern for a so-
called vulnerable group has been the mechanism for subordination
and suppression. Men "protected" women out of the right tc vote,
the right to practice law and the right to economic equality.
The very same paternalism that seeks .o shield women from tobacco
advertising 1s currently being used to bar them from Jesirable
jobs 1n industry. Whites “protected” people of color out of
equal educational opportunities and their very existence as free
men and women. A well-meaning bill that 1invites local officials
to "protect” women and peorie of color from tobacco advertising
because they are deemed more vulnerable - and less competent -
than white males merely resurrects the canard of group stereo*ype
that remains our single greatest obstacle to true equality.
Second, the biil‘'s definition of so-called "local”
advertising 1s incomprehensible. For example, would an
advertisement 1n The New York Times gualify a3 a "local”
advertisement? Suppose a newspaper or magazine does not have a
rational circulation., Would its advertising copy be subject to

the statute? What about an ad ;n The Washingtonian Magazine?
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Would an ad in the transit system that crosses from the suburbs
to the center city be covered? The bill's definition of local
advertising appears to be based on a concept of fixed
geographical situs. However, much advertising occurs in portable
form, generally in public> .ons, or by the use of flyers or
handouts. It 1s simply impossible to apply a geographical situs
rule to such portable forms of advertising.

Finally, the bill's attempt to draw a meaningful line
between "national" advertising that would be subject to a uniform
national rule and "local” advertising that would be subject to an
11ll-defined set of “additional restrictions" on "placement or
location” ignores the reality of the modern i1nformation market.
National products are advertised and marketed pursuant to
national narketing strategies. The fact 18 that separate
billboards or point-of-purchase displays are not created for each
locality. Requir:ng local tailoring of a iational campaign to
take 1nto account the i1diosyncratic local regulations that would
1nevitably follow the passage of S. 1883 would make national
adverti1sing campaigns virtually impossible. The unintended
effect of the brll would be to place local crgans of
communication at an enormous competitive disadvantage witn their
national cous:ns. Given a choice Of expending s.arce advertis:ing
funds on a national, uniform format and wasting the funds on
tailoring the message to burdensome local regulations,
adve:tisers will inevitably gravitate to the national media,

leaving local organs of communication to seek other forms of
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financial support. In fact, the unintended effect of the bill
will be to shu:t cff the welcome recent renaissance of local
newspapers designed to serve an Otherwise ignored racial or
ethnic community.

When one views the aimost certa:if local consequences Of the
bill as currently drafted, 1t 1s a First Amendment d:saster.
Zven 1f we ascribe perfect good faith to local regulatory
efforts, the resulting cacophonous system of speech requlation
would pose insuperahle oObstacles to any attempt at efficient and

effective attempts at national commanication.

111. The Choice Between National and
Local Regulatrion o controversial
Forms of Communication

Entirely apart f£rom the pioblems of draftsmanship and the
degree of First Amendment protection enjoyed by tobacco
advertising, the statute poses a fundamental question Of nat:onal
commun:cat:ons policy. When speech becomes sufficiently
controversial to warrant a significant degree of governmental
requ.ation, srould speech regulation be carried cut pursuant to a
.n:form, nat:cnal policys, >r shou.d the regulation be carried ocut
oy a patchwcrx >f 6,700 lccal governmental units?

in mest sertings., the First Amendment insulates speech from
s.gnificant goveramental regulation. Accordingly, the questich
5€ whether to requlate at the nat:ional or the local level does

not ari.se. When, however, as :N the case of *obacco advertising,
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the speech 13 controversial and a case for consumer warnings can
be made, the choice between local and naticnal regulation becomes
critical for two reasons. First, a national communications
policy is far more likely to result in the efficient and
effective transmission Of the regulatory warning message.

Second, a national policy 1s necessary to protect the
contéoversial speech from strangulation at the hands of thousands
of hostile local regulators.

The most dramatic example of the importance of the choice
between national and local regulatory policy in the First
Amendment area 1S the sad history of the nation's struggle to
draw unregistered voters i1nto the democratic process. for years,
a patchwork of local regulations governing vote: registration has
made 1t 1mpossible to mount an efficient .ationwide drive to deal
with the failure of millions of Ame.1cans to vote. The lack of
uni1form rules makes 1t i1mposs:ule to craft a uniform national
message that would effect.vely reach the target population.
Moreover. the sad fz.t 18 that the power of local regulators made
1t possible for the unscrupulous to make rules designed to
prevent people from registering. The drastic expedient of the
voting Rights Act, with 1ts serious implications for federalism,
was prec:pitated by the unfortunate decision to leave voter
registration to local, rather than national, regulatory policy.

Similarly, the area of libelous speech d:irected at public
figures was initially left to loca’ regulatioa through the

mechanism of traditional tort law. However, the lack of uniform
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national standards rendered it increasingly difficult for
political speakers to reach a national free market in ideas.

Moreover, as the facts of New York Times v. Sullivan, 376 U.S.

254 (1964) demonstrate, local officials with local regulatory
power over controversial speech will inevitably abuse that power
1n an effort to censor unpopular speech. Thus, while the
constitutional:zation of the law of libel may be viewed 10 many
ways, at bottom 1t was a sh.ft from local to national regulatory
contro. in an area of controversial speech. See also Farmer's

Union v. WDAY, Inc., 560 U.S. 525 (1959) (pre-empting libel

actions against broadcasters).
vet a third example of the recognition of a need for a
national regulatory policy in areas of controversial speech was

the Supreme Cc rt's decision 1n Pennsy.vania v. Nelson, 350 U.S.

497 (1956). that the Smith Act withdrew from the States the power
to prosecute citizens for sedition against the United States.
The obvious danger to vigorous expression posed by the prospect
of a patchwork of local sedition laws underlay the Supreme
Court's reasoning 1n Nelson and snhould inform Congress' judgment
as to the wisdom of S. 1883.

Finally, the contemporary issue of regulation of the mass
med:a demonstrates the importance of uniform national policies .n
tne area of controversia. commupications. Where local regulat.on
.5 likely to imh:bit cortroversial forms of speech, the Court and
Congress nave recogn.zed the need for a national regula-ory

pol.cy. For exampie, 17 Capital Cities, Inc. v. Crisn, 467 U.S.
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691 (1984}, the Court declined to permit Oklahoma to bar local
cable brocadcasters from {e-transaitting 1nterstate alcohol
advertising because of a recognit:ion that a npational
ccmmunications policCy was necessary in the area. Similarly, 1n

City of New York v. FCC, 4&6 G.S. 57 (1988) the Court 4

unanimously upheld the exclusive right of the FCC to set
tecnnical standards for the cable 1ndustry, recognizing that a
pPatchwork of local regulations would inhibit the speech process.
If additional regulation of tobacco advertiSing 1s
warranted, which we believe 1t 13 not, the repeated lesson of our
regulatory experience 1S that regulation of controversi:ai speech
should be national 1n scope and unifora in practice. In fact,
our 20 year history of national regulation of tobacco advertis:ing
has been a success. Measured by consumer awareness of the health
hazards associated with smoking, adherence to a un:form, national
set of consumer warnings ha. resulted in an unprecedented level

of national awareness of the issue. Measured by consuner

reacticn, the percentage of Americans who scoke has deci:ned
dramat:cally.

The fact that the current regulatory system 1S working anc
working welli nas made 1t d:ff:cult for proponents of censorship
to marsnall Congressional support for additional forays iuto
paternalism. [f Congress s unpersuaded that addit:onal
censorship would be warranted and constituticnal, it 1s an
abdication of First Amendment responsibility to abandon a
national, unifors communications policy that :s working in favor
of a standa‘diess delegation of requlatory power over
controversial speech to thousands of local governmental units
that are certain %o enact overlapping, burdensome and
laconsistent regulations. In fact, S. 1883 1S not aimed at
achieving an efficient regulation at alls 1t 1s really a
sophisticated attempt at achieving through local censorship what
opponents of tobacco have been unable to achieve at rhe national

level - the banning of tobacco advertising.
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Senator SiMoN. Professor Blasi.

Mr. Brasi. Thank you.

If 1 had been told that I was to debate the meaning of the First
Amendment on any other issue in a panel in which three people
oppose my point of view and in which two of them are the two best
First Amendment lawyers in the country, and one of them is the
best and foremost intelligent nonlawyer student of the First
Amendment, J would have cried “Foul” and had no part of it.

But I have one big advantage on this issue—they may have all
the brain power, but I've got all the law.

I think there can simply be no doubt in light of the recent U.S.
Supreme Court decisions, particularly the Posadas case, but also
the Fox case, that if Congress chose, it could prohibit cigarette ad-
vertising nationwide.

But that is not the issue before us today. The issue before us
today is whether the repeal of the preemption could be challenged
as unconstitutional or, alternatively, ought as a matter of sound
public policy not to be engaged in because it will result in States’
passing unconstit ional restrictions on cigarettes. That is even an
easier issue. A s.aple repeal of the congressional law cannot itself
violate the Constitution.

I have detailed my reasons for that conclusion in my prepared
remarks, and I won’t go into them, but I doubt that any constitu-
tional scholar would contest that point.

So the issue really becomes, as Professor Neuborne's testimony
suggests, should Congress not repeal the preemption because it
fears that if States are given this freedom to regulate advertising,
they will pass laws that are unconstitutional.

I think in light of the Posadas case and the Fox case and the
clear trend in the U.S. Supreme Court’s decisions relating to com-
mercial speech that it is hard to imagine that any State would pass
a law that the U.S. Supreme Court would strike down.

But even that is not the issue before us today. Even if we could
be confident that some States or some localities would pass some
laws that viclate the First Amendment if given the freedom from
the repeal, it ordinarily would not be Congress’ policy ‘o deal with
the situation by taking away State authority altogether.

Look, for example, at attorney advertising. That is an area in
which the U.S. Supreme Court on several occasions has indeed
struck down restrictions on advertising. The law there is much
more favorable to the advertiser’s position than it is with regard to
products like cigarettes or gambling or alcohol. Even there, Con-
gress does not deal with the problem by rushing in and preempting
all State authority to regulate. Congress stays its hand, allows the
situation to be handled at the State level, State laws are passed,
they are litigated, some are struck down, some are upheld, States
retailor their prohibitions of advertising in light of the litigation.
That is the normal way we handle these kinds of problems.

So to say that Congress should continue to prohibit State regula-
tion or local regulation because some State regulations might vio-
late the Constitution would be an abnormal response to this prob-
lem and one not warranted. And once again let me emphasize that
I think it is most unlikely, given the U.S. Supreme Court prece-
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dents, that any State law that would be passed on the subject
would indeed be unconstitutional.

I would be happy to answer questions.

Senator SiMoN. Thank you.

[The prepared statement of Mr. Blasi follows:]
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Posadas and the
Prohibition of Cigarette

Advertising

In a latter to Kirk B. Johnson, Qeneral Counssl,
American Medical Association, of March 18, 1986,
we stated our opinion thet Congress could prohibit
all promotional cigerette advertising, Such a legis-
lstive ban would not contravene the limited first
amendment pretection recognized for commercial ad-
vertising by the Supreme Court in Central Hudson
Gas & Elsctric Corp. v. Public Service Comm'm df
New York, 447 US. 557 (1980), and its progeny.
We have reexamined our conclusions in light of the
Supreme Court’s recent decision in Posadas de Puerto
Rico Associates v. Tourism Co. of Puerto Rico, 478
US. _, 106 S.Ct. 2968, decided on July 1, 1886.
Posadas explicitly confirms our prior conclusions that
the first amendment does not confer a conetitutionel
nght to advertise such an intrinsically and gravely
hermful product:

Legislative regulation of products or activities
deemed harmful, such as cigarettas, alcoholic
baverages, and prostitution, has varied from
outright prohibition op the one hand...to
legalization of the product or activity with
restrictions on stimulation of its demand on
the other hand .... To rule out the latter,

2

intermediate kind of response would require

more than we find in the First Amendment.

106 S.Ct. at 2979-80.

On its face, this language makes plain that the
Supreme Court would sustain & congressional ban on
all promotional cigarette advertising.

Not surprisingly, the tobacco industry and its
allies seek to minimive the importance of Posadas.
Most typically, Posadas is discounted as “only” a &-
4 dacision, as though in some mysterious way a close
division deprives Supreme:Court opinions of their
suthoritative character. In fact, howsver, Posadas is
not 5-4 but 5-0 on the crucial question hoze, namely,
whether the first amenidment prohibits legislative con-
trol of the advertising of gravely harmful products.
The five- Justice* majority categorically affirms the
existence of comprehensive loglalative power, And
nejther of the two dissenting cpinions in Posadas ex-
presses a contrary view. Justice Bremnan’s diasent
insists that the facts of Posadas raised no issus in-
volving advertising of harmful products, and it care-
fully and clearly reserves judgment on that issue. 106
S.Ct. at 2985-86 n.6. Justice Stevens’s dissent focuses
upan specisl discrimination and prior restraint fssues
raised by the facts of Posadas that have no relevance
to 8 ban on cigarette advertising. Justice Stevens
expressly declines to address the quastion whether
Congress can prohibit the advertising of any product
the use or manufacture of which it could prohibit.
Id. at 2986.

We emphasize that Posadas manifested a 5.0
majority in the Court on the existence of legislative
power to prohibit advertising of hermful products.
This should scarcely be surprising. In ali the
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various opinions written by the Supreme Court
Justices on commercial advertising aince 1976, there
is no direct support for the proposition that the
first amendment entitles & manufacturer or producer
to advertise harmful products. And cigarettes are
2 uniguely harmful product. When used normally
and a8 intended, cigarettes are intrinsically harm-
ful and highly addictiv~. Cigarette smoking causes
grisvous harm and results in much pain and suffer-
ing for smokers and their familles. Iz fact, smok-
ing is a lethal activity: “(Cligarettes, alone, an-
nually kill more Americans than do all the following
together: heroin, cocaine, alcohol, fire, automobiles,
homicide, sucide, and AIDS” K. Warner, Selling
Smoke: Cigarette Advertising and Public Health,
p- 98 (American Public Health Ass’>, Oct. 1986). The
Constitution of the-United States does not confor a
license on the tobacco industry to advertise such a
product.

I

Posadas's significance is best understood against
the background of our March 18th opinion letter.
Our letter ran 17 single-spaced pages, and it has
been printed es The First Amendment and Cigerette
Advertising, 256 JAMA 502 (1986). Here it ia feasiblo
only to advert briefly to that letter. After summariz-
ing soms of the overwhelming medical evidence that
cigarette smoking is gravely harmful, id. at 502-503,
weo analyzed the constitutional iscues. We observed
that a congressional prohibition f all promotional
giveaways of cigarettes and cigarette coupons raises
no first amandrrent issue whatsver and is unquestion-
ably valid. Id. at 503. We then traced the dsvelop-
ment of the limited constitutionsl protection for com.

142

4

mercial advertiiing first recognized by the Supreme
Court in 1976 through that Court’s important deci-
sion in 1880 i Centrel Hudson, supra. Central
Hudson set ‘orth the constitutional standard for as-
sessing thr validity of legislative prohibitions on com.
mercial ¢ dvertising. After once sgain recognizing the
“common ynse distinction” between «..—rcial sd-
vertising \nd other forms of speech, 447 U.8S. at 562,
the Supre ne Court articulated a four-pronged test:

At the outset, we must determine whether
the «xpression is protected by the First
Amet dment. For commercial speech to cume
within that provision, (1] it...must concern
lawful activity and not be misleading. Next,
we ask {Z] whether the asserted governmen.
tal interest is substantial. If both inquiries
yield positive anawers, we must determine
(8] whether the regulation directly advances
the governmental interest asserted, and (4]
whether it is not more extensive than is neces-
sary to sorve that interest. 447 US. at 566.

Sincs Central Hudson, the Court hae consistently ad-
hered to this standard. See generally, 2566 JAMA at
§04-507 (tracing doctrinal development).

Following our analysis of the relevant constitu-
tional principles, we reached two specific conclusions.
Eech conclusion independently establishes legislative
authority to ban cigarette advertising.

1. Deceptive and Misleading Advertising. From
ths beginning, the Supreme Court’s commercial
advertising decixions have acknowledged that
"much commercisl speech is not provably false,
or even wholly false, but only deceptive or mis-
leading. We foresee no obstacle to a State’s
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dealing effectivaly with this problem.” Virginia
State Board of Frarmacy v. Virginia Citizens
Consumeor Coumci, Inc., 425 US. 748, 771
(1976). Cigarettes are an intrinsically harm.
ful product, and Congress could reasonably con-
clude that the effect of the current image-
oriented advertising is deceptive and mislead.
ing. Not only doss this advertising fail ade-
quataly to inform segmants of the society, par-
ticularly young people, of the gravely harmful
and enormously addictive nature of smuking, it
conceals or minimizes these facts by associat
ing emoling with traditionally young, healthy,
athletic and virile activities and by partraying
it as wholly “voluntary.” In our view Congress
has ample basis for a conclusion that cigarette
advertising is deceptive and misleading. 256
JAMA at 503-507.

2. Substantial Governmental Pwrposs.  Even
were it assumed that cigarette advertising is
not deceptive in effect, a congressional ban
on cigarette advertising would be valid be.
causs it would directly advance a substantial
governmental -interest. Cexiral Hudson ex-
plicitly recognized that discouraging product
use could constitute a substantial governmen.
tal interest, and it is beyond any rational dis-
pute that reducing emoking is a substantial
governmental purpose. 286 JAMA at 507.509.

Posadas reaffirms Central Hudson. Posadas arose
out of Puerto Rico’s effort to attract tourists by legaliz-
ing casino gambling. At issue was the validity of
a statutory prohibition that, as applied, prohibited
casino advertising directed to local residents that in-

IR

6

vited them to engage in the now legalized casino gam.
bling. The Pusrto Rico courts had interpretad the
statutory ban to apply only to advertisements “in the
local pulilicity medis addressed to inviting the resi-
dants of Puerto Rico to visit the casinos,” but not to ad-
vertisemnts “addreased to tourists .. . [that] may in-
cidentally reach the hands of a resident.” 108 5.Ct. at
2978-74. As 80 construed, the Puarto Rico courts
rejoctad a constitutional attack on the statute.

In an opinion written by Justice Rehnquiat, the
Supreme Court affirmed. At the outset the Court
scknowledgrd that no claim was made that the ad-
vertising was false or deroptive. 108 S.Ct. at 2976.
Accordingly, the Court procssded to exsw.ine the
statute under the remaining thres prongs of the
Central Hudson test. Id.. First, the Court.concluded
that the legislature had a substantisl interest in
reducing the demand for casino gambling among its
residents in order to avoid such evils as “the increase
in local crime, the fostering of prostitution,...end
the infiltration of organived crime” 106 S.Ct at
2977. Next, the Court concluded the legialature
could reasonably have concluded that the Puerto Rico
prohibition directly advanced this goal, because 2y
locally directed advertissments wounld have increased
;hu;gdo:;:ndamongloalmddmhforudnom-

Finally, the Court concluded that the legislature
could reascnably have believed that no less intrusive
means would effectuats its goal. The Court axpressly
rejocted the argument that the legislature must it-
nlf seek to dissuade local residents from gambling

Aby promulgating speech designed to discourage gam-

\Jbling. Rather, that matter was “up to the legis
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lature to decide.” 106 S.Ct. at 2578. The legisla-
ture could reasonably determine that its own coun-
terspoech would be ineffective becauso local residents
were “already aware of the risks of casino gamblirg,
yet would nevertheless be induced by widespread ad-
vertising to engage in such potentially harmful con-
duct.” Id. In support of this statement the Court cited
docisions sustaining bans on cigaretts and liquor ad-
vertising. In the closing paragraphs of its opinion, the
Court rejected the general argument that trathful ad-
vertising of lawful activity could never be restricted,
as well as 8 spocific vagueness challengs to the Puerto
Rican statute. Id. at 2979-80.

The next two sections of this letter will
demonstrato that even a casual examination of the
Posadas opinion sho'vs that it is a devastating setback
for the tobacco industry’s campaign to establish con-
stitutional protection for cigaretts advertising.

o

When Posadas was before tho Supreme Court,
numerous amici urged the Court to declare that
“truthful” advertising of lawful activity could never
bo prohibited to discourage conduct that itself was not
prohibhited. Some amici simply refused to acknowledge
the fact that Central Hudson had rejected this precise
contention, while others sought to persuade the Court
to reverse its earlier holding. Indesd, ptior to
Posadas the tobacco industry had repeatedly aought
to associate itself with ‘“lawful-to-sell, lawful-to-
advertise” themes in its public attacks on commercial
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advertising restrictions.’ This position was taken in
the June 9, 1986 memorandum prepared by the law
firm of Covington and Burling. The very first page
of this memorandum asserted that the ‘basic flaw”
in prohibiting cigaretts advertising is that it “would
suppress truthfu) speech concerning lawful products
based solely on the paternalistic foar that consumers
might not use the information in ways thought wise
by the preponents.” Not only is auch an assertion
plainly inconsistont with Central Hudson, it assumes
without any basis that the idea of truthful advertis-
ing, which the Supreme Court has invoked only in the
context of relatively atraightforward price and product
information, applies to the tobaceo industry’s image -
oriented advertising of an intringeally and gravely
harmful product. Moreover, in przinciple, this argu-
ment requires more, not lezs, “paternalism,” because
it insists that to achieve valid public goals the most
intrusive legislative action must be taken: the product
itself must be suppressed.

In Posadas the Court rejected the industry’s
proposition once again. Indeed, ths Court did 5o in

18ee K. Wemmer, Selling Smoke, supra, at pp. 88-89:

The notion that tobacco sdvertising should be
legal because tobacco products ave legal products
is the fmdamental rallying cry of ban opponents.
Its apperent appesl is diminished, however, when
one considers the natum of the legality of tobacxo
products. Pirst, use of tobaceo products {s not
universally logal Sale to children iy filegal in over
thres . quarters of the states (w'th minimum pur
chase ages varying)....

(Focinsts sentrnned 03 the fellowing page)
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but reducing the demand through restric- deemned harmful, such as cigarettes, aloobolic

s (Continued) - prokibition on the one hand...to
Second, the lagality of tobaceo products stems logalization of the groduct or activity with
from historical accident and deliberate circumven- restrictions on stimuletion of its demand on
tion of the nation's legal and regulstory spparatus the other hand....To rule out the latter,
intended to deal with hasardous substances. The intermediate kind of response would
historical sccident is that tcbacco use diffused more than we find in the First Amendment. -
widely before the hazards of tobacco were well un. 106 S.Ct. at 2979-80. e
derstood. . (Prohditicn] tuday would be wholly - [
impractical, ss it would make criminals out of The Posadas Court thus reaffirmed ‘commaon-
more than 50 mfilion law - abiding citizens who are sonse’ dﬁﬂmon betwoen speech mpo%:e a com-
mi‘:i"w and peychologically deperdent oo ° mercial transaction, which oocurs in an area tradi-
products. L vt tionally subject to government regulation, and other
Tobaceo products ere lagal today aolely because ... varieties of speech.” Central Hudson, 447 U.S. ot 562.
they have been specifically exsmpted, by leglla. .. The first ainwdment does not mandate constitutional
tion or sdministrative dacision, from the regulatory protection for sye-catching advertising on billboards
mthoﬁt!dmwmmﬁ. and in newspapors and magaxines of such lawful but
“zﬂm‘h‘i’“"“‘ h“‘”" dous products. excesdingly dangrous products as guns or knives, or
seversl instanoes, faderal lew clearly would requtre of drugs the use of whive: .48 been decriminglized. The :
the benning of tobacco product sales were it not fur Constitution reflacts comme usense realities about the |
the explisit exemption of thess products. For ex- litieal in & democ:atic socicty. The ;
ample, foderal legialation specifically preciudes the of logialation is an intenmdly  coe. It tn- |
Consumer Products Safety Commission from con- of legials an practical ana, :
sidering the safety of clgaveties, despite the fact herently requires trade-offy between health and safety

1

that cigarettes are responsible for more deaths than concerns oo the one hand and sutonomy and enforce- ,
the combination of all of the other products that ment concerns on the ther. No constitutional im. ‘
bave come under the Commission’s pusview. ... perative exists that a legislature must do everything
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or nothing at all. In any effort to reduce smoking
there is much to command & dacision to prohibit adver-
tising rather than to prehibit manufacturing or use.
Cigarettes are highly addictive, and Congress is not
required to make criminals out of approximately 6
millicn current smokers in this comtry. Moreover,
our Prohibition ere experieace teaches that use and
manufacturing prohibitions are likely to be ineffec-
tive and they will generate & black market and per
vasive {llagality, with the enormous morsal snd so-
cial costs that accompany such a development. In
addition, product prohibition is an intetference with
personal freedom vastly more intrusive than a Lan
on promotionai «dvertising, since in the latter sttus-
tion those desirous of cigaretiss will remain free to
obtain them. Yet, an advertining ban would reduce
demand and eliminate a permasive and important
public misconception~that is, thy bellef that the use of
a letha] and addictive product enhances & heslthy and
athletic life style. Elimination of this deceptive and
dangerous imagery, particularly when coupled with
positive efforts to discournge smolring, is expected to
yield messurable benetits, particularly in curtailing
smoking among 7sung psople.

m

After Posadas, there is no basis whatever for
the claim that the firat amendment requires that a
product must be banned before advertising can be
restricted. Not swrprisingly, therefore, on July 18,
1986, scarcely one month after its sarlier memoran-
dum and seventoen days after the Posadas deci-
sion, Covington and Burling issued a printed Legal
Memorandimn that omits ite earlier "basic flaw” open-
ing. ("C & B Legal Jiemorandum”) But this new
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mamorandum s¢eks i interpret Posadas out of exis-
tence. “Distinctions™ are posited that have no Lasisin
the Posadas opinion. Thus at the outset we are told
that the advertising restrictions in Posadas were sus-
tuined because they ware ineffective! “The restrictions
at {ssue in that case were 80 porous, #o lacking in ac-
tual substantive effect, that the majority apparently
considered it unnecessary to undertake a searching
inquiry of the interests purportedly veing served or
of alternatives that may have besn avaflgdle....”
(p. 2) They were “restrictions in nsme only.” (p. 4) But
nothing in the Supreme Court's opinion remotely sug-
gests that the restrictions were {nefective, or that
they were sustained because the Court so believed.
Posadas is also said to be distinguishable because
casino gambling "has lc1g been fliegal in most of the
United States and is subject to severe, and obvioualy
constitutional, restrictions in Puertc Rico” (p.2) But
whatevor ite <:atus elsewhere, casine gambling has
been a lawrw activity in Pusrto Rico since 1848, and
the Supreme Court understood that fact quite clearly:
“The partiular kind of commaercial speech st issue
bere ...concerns & lawful gctivity” 106 S.Ct at
2876. C & B's other efforts to “distinguish® Posadas
are equally strained.?

This lengthy discussion of one recent effort to

3The C & B Legal Memorandson states that “one can
readily understand the majority’s decision in Posadas to
tread gingerly in considering & challange o sconomic de-
velopmen* loglilation snacted by the Commonweslth of
Puarto Rico, with {ts ‘uniqae cultursl aud legal history’ (54
USLW. at 4959 n.6) and its politically dalicate relation.
ship to the United States.” (p. 2) Thess “facts” are nowhere

(Tostnals sontivual on Qs following poge)
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“distinguish” Posadas is importaat because the over
all aim of the new strategy seems quite obvious: ig-
pore or discount Posadas to the maximum extant
possible, and try to refocus all sttention back on

3 (Co el ‘
mentionsd in the opinion on the merits. There is no men-
tion whatever of the Court’s conosrn with Puarto Rico’s
“politically delicate relaticnship to the United States,” and
unless peychoanalysis is to spread {nto an umsccustomed
fald, we do not discuss it further. The Court's footnots ref-
erence to “unique cultural and legal history,” sppesrs cnly
in reference to & technical furisdictional whather
the Suprems Court must defer to the Puerto Rloo courts
on the interpretation of the Pusrto Rico statute-precisely
what the Court doss with respect to state courts on state
law. In sum, nothing in the Court’s opinion supports the
impltd!maﬂonhtboC&anﬁthho
first amendment applies with diminished force in Puerto
Rico. "

" At the end of t} o Legal Memorandum, the opposite tack
is taken. Posad.is can't mean what it sayy; otherwise it
would go to~ ar (and of courss a restrictidn of cigarsite
adver+iung would be valid). For example, Covington and
Burling argues that, taken seriously, the Court's oplnion
would permit outlawing “advertising for abortion and abor-
tion counseling services,” as well as “banning the ad-
vertisement or display of contraceptives.” Id. st p.24.
This assertion is complately mistaken Speaking to this
exact pownt, and referring to the very advertising cases
dted {n the C & B memorandum, the Pasadas Court
uid.'ln[thouaa:i,'xm‘m w
the subject of ths g -
tiopally ...[But Puerto Rico) surely could have
prohibited casino gambling by ths residents of Puerto Rlco
eltogether.” 106 8.Ct. at 2979,

1«

Central Hudson. Once that is accomplished, brush
aside any issue of misleading advertising, and then
conosntrats all attention on the fina} two prongs of
Central Hudson. If successful, this strategy will per.
mit a complete return to the pre-Posadas argument
that a ban on cigarette sdvertising cannot estisty
Central Hudson because it would not directly advance
the legislative goal and it would be unnscessarily
restrictive. Compare July 17, 1986 C & B Legal
Memorandum, pp. 12-19, with its prior memarandum
of June 9, 1986, pp.14-22. In our March 18, 1985
opinion lotter we damonstrated in some detail how a
ban on advertising would indeed satisfy the Central
Hudson criteria. 266 JAMA at 307.509. That analysis
need not bo repeatoed here. Instead, we wish to em-
phasive the special importance of Posadas in under.
cutting the industry’s purported “reliance” upon the
last two prongs of Central Hudson.

First. Posadas makes plain that a legislative
vrohibition on cigarette advertising is not unneces-
swily restrictive, and thus that Congress need not
re'y on the supposed adequacy of countarspeech to dis-
covrage smoking:

Appellsnt contends, however, that the

Pirst Amendment requires the Puerto Rico

Lagialature to reduce demand for casino gam-

bling among the residents of Puerto Rico not

by suppressing commercial speech that might

sncourage such gambling, but by promulgat-

irg additional speech designed to discourcge

it. We reject this contention. We think it

is up to the legislature to decide whether or

not such a “counterspeech” policy would be.u

44""
3 2/ oFective in reduring the demand for casino
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gambling 23 a restriction on advertising, 106
S.Ct. at 2978.

In sapport of this position, the Cowurt goes on to
cite with approval decisions upholding both print and
television bans of cigarette advertising and liquor ad-
vertising. In particular, the Court quotes from Capital
Broadcasting Co. v, Mitchell, 833 P. Supp. 582, 885
@.D.C, 1971), aff'd, 405 US. 2000 (1872). Thare,
in sustaining a congressiona! ban on talevision adver-
tizing of cigarettes, the district court said “Congress
had convincing evidence that the Lalseling Act of 1966
had not materially reduced the inciasice of smok-
ing." The Posadas Court's reaffirmation of Capital
Broadcasting, which was da. “led prior to the Supreme
Court’s commercial speech cases, and its citation with
approval o cases restricting printsd liquor advertis-
ing ere important. The Court quite plainly belioves
that Capital Broadeasting is fully consistent with cur-
rent free speech doctrine, and that the principle of that
decision is not confined to talevision advertising.

We think it clear the Constitution does not re-
quire that the government match by counterspeech
the two billion dollars a year spent by the industry
on sdvertizing and other forms of promotion. Nor is
Copgress restricted only to the option of requiring still
more warnings in cigaretts advertising. Particularly
in view of past experience with the impact of legally
required countarspeech, Congress could conclude that
further warnings will not sufficiently reduce amoking.
Large segments of the populstion will remain con-
fused over the actusl extent of the danger presented
by smoking, as we pointsd out, 256 JAMA at 506-507.
See also K. Wamner, Selling Smoke, suprc, at pp. 85-
42. And as Posadas makes plain many others, who
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are “already aware of the risks ...would noverthe-
less be induced by widespread advertising to engage
in such potentially harmful conduct.” Posadas, supra,
106 8.Ct. at 2078. Congress could reasonably con-
clude that young adolescents are vulnerable to both
kinds of risks.

Second. Posadas completaly foreclosss the in-
dustry’s other argument that banning cigaretie ad-
vertising is invalid on the thecry that it will not
reduce aggregate consumption because the iropact of
cigarette advertising is only on brand competition.
See C & B Legal Memorandum, pp. 14-17. Of course,
the factual basis of the industry’s poaition that adver-
tising has no effect on the aggregats level of smok-
ing is hotly contestsd. "...[TThe prepondarance of
the evidence of all types supports the existence of
a relationship bettvesn promotion and cigaretts con-
sumption.” K. Warner, Selling Smoks, supre, at p. 84.
But the important point is that Posadas confirms our
view that the limited protection accorded by the first
amendmaent to commercial adverticing does not dis-
able Congruss fsom acting becauss of any mupposed
empirical uncertainty about the precise correlation be-
tween advertising and demand:

The last two staps of the Central Hudson
anslysis basically involve a considerstion of
the *“Ait” between the legislature’s ends and
the means chosen to accomplish thoss ends.
Step thres asks the question whether the

restrictions on commercial speech
“directly advarce” the governmaent’s assertod
interest. In the instant case, the answer to
this question is clearly “yes." The Puasrto
Rico Legislature cbviously believed, when it
enscted the advertising restrictions at issue

i3 48
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here, that advertising of casino gambling

aimed at the residents of Puerto Rico would

gerve to increase the demand for the product
advertised. We think the logislature’s belief is

a reasansble one, and the fact that appellant

has chosen to litigate this case all the way to

this Court indicates that appellant shares the
logislature's view. See Central Hudson, supra,

447 US., at 569, 100 S.Ct., at 2353. ("There is

an immediate connection between advertising

and demand for electricity. Central Hudson

would not contest the sdvertising ban unless

it believed that promotion would increase its

sales™); cf. Metromedia, Inc. v. City of San

Diego, 453 US. 490, 6509, 101 S.Ct. 2882,

2898, 69 L.Ed.2d 800 (1981) (plurslity opinion

of WHITE, J.) (nding third prong of Central

Hudson test satisfied whers legislative judg.

ment “not menifestly unreasonable™. 106

S.Ct at 2977. .

The Court makesa quite plain that it is the industry,
not Congress, that bears the burden of demonstrating
that no rezsonable person could conclude that the twe
billion dollars spent sach year on cigarette advertis-
ing and promotion has no impact on aggregate lovels
of consumption. We are confident that the industry
cannot shoulder any such burden.

No one supposss that the elimination of all com-
mercial advertizing for cigarettes will eliminate all
cigaretto consumption. It must be remembered,
however, that the central beneficiaries of such a ban
wll be future generatiops. For them (as well 23
for current mnokers) an sadvertising ban will setve to
delegitimize smoking as an activity, and it will warn
smokers that Congress really does belisve that emok-
ing is & gravely harmful activity. And of courss any
advertising ban will not stand alone in that respect,

18

given the 1ncreasing efforts by public authorities and
others to convince the younger generation not to
emoke. In sum, an advertising ban is only a part,
but an important part, of an overall campaign to curb
smoking in our society.

Iv.

Posadas wholly eviscerstes the first smend.
ment contenticns of the tobacco industry and its
allies. Afer initially seeking to minimize Posadas,
Covington and Burling ends its memorandum wam-
ing that the “implications” of Posadas are “frightening
and unwarranted.” C & B Legal Memorandum, p. 23.
This warning is entirely misplaced. Posadas recog-
nizes that whether an activity is lawful or not can-
not be constitutionally decisive, that the first amend.
ment no less than commonsense permits recognition
of a difference between advertizing toothpaste and
advertising a uniquely barmful product. Cigarettes
are not toothpaste; they are a uniquely harmful
wroduct becnuse they causs grave harm when used
vormally and as intended. According to the World
Health Orgenization, cigarette smoking is respon.
sible for one million deaths yearly throughour the
world. N.Y. Times, Jan. 16, 19886, p.16. Posadas
fully confirms our prior opinion that the Constatution
of the Unitsd States doss not confer on anyone a right
to promotse or advertise such a lethal and addictive

product.
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Law and Medicine m—————r————s——————

The First Amendment and

Cigarette Advertising
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to the Nauozal [nsttute on Drug Abuze, the mectze in
10d3300 13 "3 powerfolly addictive drug.” cne believed 0 ba
from aix 10 eignt t:mes more addruve than slconel ™

Eack jear the todaceo 1nCUSLY 1pends an €normoas sum
10 stiract mew ulers, refal QurTent SINCKeTs. icTeAse
current consumption, and generaie favorabie longeerm
atutudes wware, smolung Izdeed sczording o the Federsl
Trade Commustion, “ugarettas are the most neavily adves-
usd procuct an Amenca” In 1983 the insustry spent
pprou~itly two tilhon dollars oa sdvertising and premo-
ton Ir nigraficant measure, tus sdvertising 13 a.med simpry
a3 replenushing the larme rumber of smokers anzually lost 20
the 'noustry s addition 0 those smokers who die, approx:-
mately 1.5 million persans guit smoking eazn year because of
Bealth fears or socia: pressures. There are now recanvely fow
adult converts to smoarg For most cgaretie wsers, tmoks
g beqins earty. indedd. of current smolars. abouz &0
percent began by the very youny age of thurteen or fourteen.
Tobacco industry adeertising heawily siresses adclescent-
orientad themes and 1zages (motorcychizg, surfirg, athlet.
1%, and other gramorous 3cvities), ana adolescenzorented

2 Spores, enter 224 sexsally expbat maga-
unes, $pertng evnts and rock Concaris, ana advernsing
pisced 10 mowies are fsvonte advernung contaxts. Exsting
sudies ind.cate that the indastry’s sustuned effort o
sssoaate smoking witk a healthy 1ad wigorous life-style
succeeds in sacomphishung the 1adstry ¢ pupose. muintatn-
Ing consumption levels.

Efores 1o discourage smoking tarough tuck methods oz
school irformanon programs and the surdare Suepscc
Gemeral's “warnugs™ rave provec .nsulficiently effcctive,
particularly among the yount The reasons seem pana The
Wwarnings ase frequent!, “aot saen,” and in any event their
1ImpoTt 15 not comprebended Tre cvernding fact 1s thas
many smoking aduiis aad mere impoatlLy  ..cren and
yourg adoiexcents re not I a%v PORILOA 0 made I
reasoned a2d ieformed | 203Tment abous 3mong They lack
2dequate omprenensoc ot tne LT ¢ cant heajih dangars
1zberect .x smoking I fact ther ame muainforzed,
confused or wholly gmoran: anout snch malters 1y 13
natire aed range of smokirg relaied diseases. the heaitk
conveGuencas of low 12 wnd srmoke,ess wbacoe the ever of

safe” smokirg ane ther future ah ! ty w0 gqon ins honly

addienive produc: Mereover, By repentive and aarereatag
assocanion of smoring with images of bealthy sctinties.
cigareste adverusning effwctive’y oversomes any heaiin bised
fears. For many, the mere exstence of widespread prosmo-
tional adverusing imples that the pracuce of smomsg
“ean't be that bad ™

More effecive s:aps to dise e wmakang are nectsLAry
In that regard 1t 13 Mghly prooadle tast the demand for
agarertes would {all apprecaitbly w ere procioniozal dsvertss-
19¢ 0 be probabited i az effective manzer Iz any event,
sch 8 ban wculc retars any inercase It consumplon
Indeed 0 2 letter 10 the then Secretary of Hesith and
Human Se~vices, Margaret Hedller wre Mauonal Adwsory
founal on Drug Abuse e 12ad such & prolubiton g

the 3ingle most important stp thas 3006ty caz take in its
£03! of prevertiry smexng among ts people—in partcuisr
13 young people ”

In our oprior a Cozgresmonal b3z on promoticaad
edvaruning of cyaretias would rot offead the £t amend-
ment Supreme Court deasions do rot requ.re cozsttulional
protecton for the imageorierwd and nghl, seducuve
advertising of such an exceedingly harmful ane siroagly
addicuve procuct, parucuiarly wren "hat 2dvertaing 18
directed t0 2 largels young and ir an. event badly sonfusec
2rd m .2formec public Ever sysu~ Ag "hat such sdver ¢
ng s entitled 0 tne fu vazge of Crotectioe acuorded

ANA upy 1P A ‘
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commaerazi advertiny, the Supreme Lourts weli xmewn
deauon ta Central Hudion Ges & Slsine Corp = Pulne
Sermnce Commizron, 437 US. S57 (1960) maxes plan taat

shes § a@a be prohshited Uzder
Centros Huason, (alse, dsceplve 2= rus.eading advercang
<an be profubited, and eves decapave adverunng can be

han~ed where cocessary 0 sccomplosa 8 sabsiantal fovern-
mental purposs A powerful 2nd ¢ our m.ady connneng,
€a$4 can be made that U 1odustry 3 aur~eat advestisng s
snherently Ceosptive 22d muslezd og thiy advertiging fads w
distlosa adequately the leital ana addicuve quabities o the
product, indeed, whether or 5ot by eozsoous desgm, 128
elfect 3 10 allay any suen fear, parnculany amecg poorly
5l d acd bughly vui i@ young adolescenss. Thus net
scly are the conastions for ~aBozal azd iafermed chovce
lackiag, they have bees letely cubrerted M Y
even were this promoticna] adrertning to escape coademns-
003 as decepuve s2d muneading, 1t 15 sobyect o prodibiton.
Probibstive actoz would directly sromows tze clear and
subsiantal peble snterest 12 reduetrg czareeze conaump-
00, or at lesst retarding its (nevease Short of 3z oumgk:
322 ot the maneircture and cse of garetias o plasuble
aharnazive 13 ava:lable for redueing the amoant of armcaeg
Iz the secticos of this optmen iester that foliow we staze 1a
more detail the .zl basit for our oncissios

L

Iz 15 uslkely that aryoze mll sercusly costesd thas
Congress lacks power @ proludat the mazufscnming or vae
o’ oigarettes. Congresmonal legiciatoe of that watzre wousd
b readily sustunable orda the comimerce dause, 2zd it
wouid oot offesd the sabstantive profibstions of the dae
process clauss. It bears emphans thae tus legslancs cwild
roe be sccoesyfully stiucked on tne gousds that it s
“pawrraliar s Even astumiag that 10 1ot possesses 3
seificendy conerent asd urcoriroversial gore meamag, 1ed
that 12 ceeid be 3ppiied 0 ac activisy 143t canres 30 muck
pain, suffenng aod cestt 3nc ais suh encrmcus socal
costs, ro geseral consUWBuAL prostPlvn exsis agunst
PaterDalstc regulalion Any suggestor w tne contrary
wvould necarsanly ronrrect e aascedied doctmize of
Lockner = New York 198 US. 45, 61 415051 A3 Justoe
Rehnquiat otce~ved for the Court a3 the end of the Last terrz,
Leochner's “day i3 fortusately iong gone 3ad with 1t the
condemnalion of rationsl pazere sz a3 3 epumite lepuy-
lative goal.” Welters © Nanowal Ass= of Rediction Suron
o3 4B US. o (19851 105 SCL 2190, 3190 And ke
Suprerse Court Fas repeaudly rejected doe process caal-
lenzes 0 natutes on the bams of neaih cezcerns far less
compeil'ng than bere. See, for example Willomuoa v Lee
Iptical Ca, 18 U.S. 433 (13551

The {oregorz cases maks Pt that there 1S 00 oSt~
wonal defficulty whatever in e supprosncs of ose forms of
promoticoal adverumag namiely, the prot.tanen of promo-
tomal Bveaways of aigarettes and aigireste coupoes. Unlie
use of contracepives, cgareste tse hay no coastitncea)
s1atus and egarette manafacture, diszbution, azd we can
be rezalated or prolibited 13 8 means of discouraging
amokirg. Compare Carey n Popuiaton Sernces Interration
al, 431 US. o0 wrri) avabidating proibitions os the tale
and advertuicg duplay of contraceptives) Recogmation of
Congressonal power 0 forbid promolozai giveaways can
have fi These = ys play aa
increaningly umportant maskenng role Setweex 1980 and
1983, 1ke tobaceo Indusiry sexpenct ~=1ua dastibunes and
‘ree-sample programs .ncreased suGdice Cly Frequently,
these giveaways occur 3t ccatwns with hga
of young peop.e such 23 SPOr.n events and "O0K concerts.

This Brings 48 to t-e q.e9: 01 of the va ¢ .y of 2 genesal
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Srors Lonm 2 Jromotonl, Ogatette adveruusg Quits
ceanty. advertuisg 28 Lnawlus Broduct cat be profubitee
Ceure. Fadwm, supra 447 US 2t 3636« S.zce Cozgres-

broadeast roedia Rad Lo Brocdeessing Ca v FCC. 2
US. 857 (1963). Bat bide waxght ea= now be placcd o
Ccpul&mcdca.zﬂa Not ozly does the firss amendmient
;,..m_.,butu::.:wuc.utmpoung

3051, power %0 pro:ubnt mazufaciure of uss of e Y
ants the sl wmportan: Guesion i3 whether
Coogress mess take coe of those Two $Up3 1D onder 00 esact
3 ralid pan oo cromoticse! adverumeg—tha: s whether
Congress o required by the first amendrsant to take the
greater sus of prafubiuog conduet 18 order o uke the
iesser step o, discoura@ing conduct by basning prototonal
adveriming. This 1t the posstzcn of the tobacos wdasry, and
of its acheruneg mdusery aibes If true, thes resuit s 2
xh:'.xat.a. defes: for pathe health adrocates, mzoe the
adowry appears quits coafident of 123 shkty to defeat any
pmpanlt.z:wu.!azubuuw:hmu.mwm-
1ag of cgarettes
Viewed 12 geseral terma the wbaero indestry’s pomtion
pomsesses little inte:nive appesl As & matter of socaal padicy,
thare 13 mach @ commesd 3 chorce of probiliten of
advernsisg over prohidenco of manufacuneg o wee. Cur-
Teztly, there are about 50 milbon smokers 12 this country
The Prozihatcs era expenence teaches that 3 ae grohubi-
tco is not oaly kkely 1o be totally wmeffectve, but 1t will

10me COSIURIDE 01 CODTERNOLA! Power over the

media. FUC » Leapus of Woman Voters of Cakforma, 488

US. ___, 106 SCu $57¢ (1984). Thus, it now seems pluc

Mmmwdmmu&
medis Lpis first See

gracae a biack market a2d parvaove uiegauty, Witk the

m—.mneru::dmumtku - wh a
Perhepsa £ b would be

mwul&xuburmnzpazmxhum!md

outrght profubxtoa, albet entails ecd

ezt prodk of great de X . product

considered res movg, asd it

12 best aralyzed free of azy significant presumption in favor
of special to regulats the

cast mmedia

1n Virpma Staze Pi u Virgows Ciliaens

Conswners Counc, Inc., €5 US. 748 (Q9N), the Scprere

Cen:tﬁmaqnudy is

d by the firsz d Since that time the Court

£33 handed down Jess than a doses cpczions, many of whs 2

are cooctrned wth lawyers. A detalled

Soa of the varions deciniocs woald be more tedicay

thax il Ses Iy the y iz J. Nowak,

R
mxhocom:epdoudomdithuuam
q,ahmmtuumd 2 For Y

I statcs

prolubiton 13 a vaztly rore { with
pt-sof.al {reedces thas 3 8 Baz cn promobonst m:g
TYz latter leaves vzimpured 3 wade razge of =dindeal
chines, smce thore desrous of GEarettes wil reus free to
obtas thers. Yt the B35 would ebsuzan x..d.s:.-/ eflorts

w lrsh 23 weporzant “false " —that 1, the
Detef that e use of 3 letiim a2d 3ddictive product eakances
3 heajthy mzme atzlesd ufestyie Ebzunaes o s
Ceoestive 2£d casgerous (uAGery © expecd 0 yed
esormous bezefits, Parnuarty (o curtaling $MocTg Anocg
yourg pecpie.

To our cyes, a produditios of prowaotxral adverinrg 13 &
defensible acoomroodaton of the varous .oteresis ot §iake
Wa confess, therefore that it i3 scroewsal 2arzhing to thazk
L the funned federal cchsttutocs protectca accorded
commercal Mvernmsg profbits sTin An accermsmedation.
We thos turn in the 24Xt sovwaa 10 the general pnzcaples

the ) speech, ome opizor
refers © its “Hmitad of protacti

with its mbordinate pesition in the seale of a)zend.
cect values,” Okralik v Ghwo Sats Bar, m&[m.tss

doctminal
m-wc with the uvaplicatons of & ngnificant doctrina.
d«pamgau:xtumpumzmmnhzhwm

¢aecped by the Scprerme Court o the ares of commarasl  {orms of speech, azd raisleading or deceptive commer
adverusg asl 13 enttled 0 0o protaction. Eg Fredmox v
Rogers, 40 US. 1,9-1G (1979).
n Uat) Central Hudaon, the preass nazure of the protectior
For muny years, coruneraal advertiung was 2ot though d j sdverticng was undesr The Court
.obrmt..xzmmmdu"w by the first  earbest decisions did 2 bans for the
L 2 v Chr 316 US. 52 (Q942) pwpodﬂamnuu:ldn!yo of lawta
Dunzg tus perwd sdvertinung bass & d % pe not be ted. In Virgrex
putlc hezlth objectives readily passed cxzsttntional mus- th!arcnzplﬂ.thcwn.d.mbs.am
ter Wilicmaos u 28 Optical Ca, 348 US 42 48990 (185).
Asd ture was oc that say coasifuticnal AR Mtansuve te thu bighly 14 0 aseusne

WP
dfiicatty inheted tn the Federal Trade Coc.mnaen'axw
dxton over “afur oF acts of

commerce.” 15 GSC § 4841} The capomsczed sature c.
onnmmersal sdrarnnng was the acoepiad &ctnse whken, i
1972, the Supree Court affirmad withoat opasicn & distnct
court Judgmaent that upheid the federa samiary ban o2
agaretze adveraang oo the electronue madia. Caputal Broad
carttag Co v Muched 333 F Sapp $32iDOL. 1971), affd
405 US 1000 119727 Peshaps the resalt saamed parucuissly
endent becsuse :n additor 0 the disfavored matus of
cwomzercal speech. Congress was thought 0 be htue
:aluinted by G5t amendrien: concerns when regulating the

504 AMA Ly T8 RS- IS8 Mo 4

chazaals of CORMTUCBOR falher (212 0 close Ui

See also, for axample, Lenmark Acocates, Iac v Fitang
boro, £31 US. 85, 5697 (1977% L. Tribe, Comsztational Low
1215, at p €54 (1978) lesamﬂm).Qdurmauy
thes wew forms the underpaning for the assertion that
ban on promotoas] agarette u!vertismghizuhﬂ.&e.lo
cnmpk.\aﬂn&eta] rpra. 2t 93334, Nota, The Py
Amendmaent and Leqasiative Bane of Iaquor and Cigarecs
Advernang 85 Colum L Rev 632 64143 646-51 (1488}
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We note that this anti paternalism theme emetyes ir
contexts far remived {rom agarerte :dvernsicg At the
Court $33é i Central P.dson #pro at 563 “The (ffrst
_ajmendment’s concern {or comn.ercial speech ta based an
the informational fuzcuon of adverusing " On this rationale,
wne  absolute-protection-for-truthful-advertising”  theme
has some atiracuoa wn the centext of informationsl adverus-
.ag about price and product See Virgmmia Pharmacy, supro,
Linmark, supre. Bue 1t takes a long step 10 apply this therne
to the unage adverusing of dangeroes products about which
there i3 considerable public confusior To our runds, it ¢
‘eapizes.ble that the furse d
Lhe aavertmng on billbeards and 1n nmpapers and
magannes of such lawful but exceedizngly dangerous prod
ucts a5 guns ¢r knives. it 13 even more umplauscble that
legpslative de~cnmimalization of the use of various drugs
auto..  ~ally carnes wath {ta nght o unhxmu:d builboard
advertist g, lete with the 1 teh
images of cowboys, mountan dimbers, nhlms. and other
mache figures, but perhaps d by a ude
that “use of this product may be dargerous to yoar heslth *
But see note. p I8, mfra. If Virgua Pharmacy requires
such results, grave doubt exmsts 23 0 the waniem of “the
substastal extenncn of traditional freespeech doctnne,”

sdopted a different approach, 1d at $6&

Al the outser. we must dorrmune whdther the axpredion w
prowcted by the Fint Amardmant For commectist spesch 10 come
withia that provisson. 1]t must concern Lawful acuvity aad sot
be mnleadiag Neot, we ask [2] whothes the sisertad povaramental
Interest 18 sudwtantisl f doth 1aquinias yrekd poutive antwery, we
oust deterzune (3] wiether the regulztion dirsctly advances the
governmentul internt tssartad, and 3] whather 1t 13 not more
wvtarave than 15 NECTIIALY 1O SATVE that INtEress

The Court has repestedly adhered to the Contral Hudson
standard E¢ Maromsdia /ne v. SanDupo.mUS.@O

207 (1931} (plunluy owmou). Bolger v Youngs Drwgy
Products Corp., 463 US. 60, 6569 (ISKSl ln Zaudlm w
Office of Duciplinary Cou‘ud. 3US . (1985),105

S Ct. 2265, 2275, the Court, eiung Conerdd Hudson, remarked:

“Commertial spc«h that 18 not l:lse or deceplive and does
not concern y ber d caly in
the earvice of a substonual govcmmcnul interest, and only
through means that directly advance that intereat.” Accord:
ingty, we procoed within tha basie fraraework establithad by
Central Hudson® Io Part 1l we cooclude that current
agarette promouosal adverineg could be forbidden 23
decepive, in Part IV, we concluda that, in any event, an
sdvmwng ban would be valid because 1t would directly

tha

Friedman, supre 410 US. at 10 .9 1ovolved 12 b
commeraiai adverumnl wnthin the ambit of the ﬁm
amendment.

b } public interest in health
nmn

Wholly apart from & b i of “abeo!
protecuon” arguments o image adverusiag, the sbsolutist
view has hittle to commmend 1t In pninaipk, 1t requires more,
not lesy, “pate 1ham,” becanse 1t insrsts that, o achyeve
va.hd public goals. the product 1tself must be suppressed. The

lature 15 d:zabled from followang s typieal modus
operond~eascting leguslauon thar reflets ravonal trade
offs between health and other valuet. sucl <& perovn.
choce, oF beTwesn health ard eaforcemer concerns More
over the zryument that truthful a‘verusing of lawiul
products can never be prohibited rests on u fund 3
Zategoty mustake . seeks o 3pply withoul izul o quaifi-
cator comstitut 2odl prisaples that were developed fce
sther Qute differ ot firsz amendmert contesta Inso doirg
rhe argument pecres the “commoosense” dufferesces
betaeen cummercial speech and other forms of speech

The Court 3 .ardmark deasion 1n Centras Hudson Gas &
EFlectric Corp v Public Service Commussion, suora, provides
s detsued and com, ~theasnive statement of current constty-
aenal doctrine Joverung commarcal advertsing and places
the aforementioned concern sbout paternal.krs 1o proper
Derspective. At ssue 1o Jentral Hudson was the validrty of 3
regulatery ban on promouonal advertising of energy cor
surmplioh an admittedly lamfus conduct. For Justices Black-
raun a2 Brenran the lawful character of the underiving
cooduct was the end of the matter, and the bad should have
een rva daied Id. 347 L S 4t 573 574 However, the Court

cust not only betwees com:
me:m.l advemnlmmd other forms af speech but wnthur the
area of commerasl adverunng itself. Vuymic Pharmacy
iovabdated restrictons on the truthfcl advertising of the
prace of prescription drups. la simslar fashuon, the Coart has
invahdated “blanket bans on price sdvertinng by attorneys
ard rules prevenlsg attorneys from unng noadeeepcve
usminclogy to descnbe ther fialds of pracnice.” Zaudarer v
fice of Duarplinary Councl, supra, 105 SCt at 2275,
“"hcse statements were self-conta:ned and self-explanato-
3" Friedman v Ropers, supre, 430 US at 12, and they
coaveyed recatively concrete and venfisble price and product
nformation Friedman v Rogers, supro at 10, Zouderer,
supra at 2279-81 Not oruy was there bittle plausble danger
of dmpuon. =ny such dmger could be ldequxulg slleviated
105

SCtoas zm &! Amrdmzxy the Cour. rejected arguments
that thiy kind of adverusing . inhereatly mxslndmg_ or
that the difficuily tn sorting out false adveriung justfied a
prophylactic ban See. 1n partcular, Zauderer, suprs, 105
SCt at 2278-81 For the Court, thus kynd of advertining falls
squarely within the core corstitutional rationale for protect-
ing commercial sptech protection of the “iaformational
function of advertsung Centrel Hudson, 47 U S. at 563
But current aigarette advertinng, appealing as it docs to
subconscious aad nonrational assoctations umply o sell &
product, has Little or 5o cuch “informational function ” This
13 centrally true even of those advertisements with some
recogmizable informauonal contant, such s that nlating to

Il 1y aso said that suppression of rruthf{ul advertiucg
amounis W uapermustible “todireet” conduct reguiation Eg
Centre. Hudson, supra, &7 US. at $74-75 (concurming
opnwod) The First Amendment and Legulalive Bars of
Liquor ang Croarette Advertunmg, 83 Colum L Bav 622 642
1985, But much lemslaucn—~whether of a regulatory
spending ur t3x character —™orks o achieve public poals
adirectly and the indirect” nature of sucn regulation has
never neen the bawg for objecton Wikismaon v Les Opticeu
Compeny rupm U5 US at 4¥7 makes tast plun Un
anan sy s reguiatory directness” acgument d.ssolves
entifer Ato 9%e trar ruths oa the “specidl” nature of
\preell
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tar content Lixe other advertisements, tobacco advernse-
ments are the product of careful and extansive marketng
, 224 thay are designad to axploit the peychological

<Carrenuy pend.ng before the Suprerme Court i3 an appaal
from ¢ha Supreme Court of P.arw Rico 10 Pomadar de Pucrto
Run Awsocrates v Tourum Company of Puerto Rwo, No
#4-1903 which may shed more Light on thus subjec: In that
case, several amu.u have urged the Supreme Court o
abarcon Censrad Hudsm and to declare in 3 caregoncal
manner hal the tatnfu, acvertsing of lawful acunty ts
consututionallv Provcted That resuit seems unhkely
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vuinerabihties of theiwr targets, particularly young persons.
W Meyens, The Imoge-Makers: Power and Perzuanon on
Madiwon Avenue 17-18, 31 (Times Books 1924)

In Virgmis Pharmacy, the Court noted that “much
commercial speech 13 not provably falze, or even wholly
false, but only deceptive or musleading We foresss Do
obstacle t¢ 2 state’s dealing effectively with thus problem.”
Vinnme Pharmacy, swpra, €25 US at 771, Fridman w
Ropers, supra, 440 US. at 11-14. While the Court's opnions
do not support a conclusion that Image-gdve-tsing i3 -houy
beyond the firgt d they do ind 1 judiczal
awareness of 1mage adver lagk of 1nf¢ d
content and of its eapaaty to daceive through “§li-defined
associations  with price and quahity informanon ” See, for
example, Friedman v. Rogers, supru, 480 US. at 12713
(sustmung & ban on practicing optometry under & trade
parme)

The s for prohibition of Qgaretts advertiung as
“deceprive” does not seek to prohibut “the use of pictures or
wlustrations 1o conmection with {prodoct] advertsing
sumply oa the ummh of the pensral argument tust the
visual content of the ;dvemsements may, under some

bed or =~ Zauderer, supra,
105 S.Ce. a1 2281 (emphuu apphied). Nor does it rest on the
fact thal, ike automobils and toothpaste sdvertisaments,
agarette sdvertisements Menufy product use with a glamo-
m;ndexcxunzhfe.annuz sdvertiung is oot an mol
general, 0 as the three d
of Congr t ! and the studias by the
mmdo(hnbodmaaast.mh:mpmdmdby!hn
pormal and intended use of this product is almost beyond
desenption. Yeb, oo ogarette advertnng pves adequate

persons, lusphm o us that mxlmdoluxvemungun [
pr b and We need not
examine v.ho endance of an “intant” by the tobaceo mdustr;
o disgmse the health consequences 6! smoking

‘White, 7he Intentional o Mer's Known I‘J
nowses, 9 Houston L. Rav. 889, 904-907 (1972) (opnm
harms are intentionally caused becasuse advertising deslgned
to exploit kaows human weaknessss) Ses also W Meyers,
supra at S1 What 18 cruaal is the effect of this adverbsing
Commeraal sadverusing can be prohibited whare it s far
“more likely to deceive the public than to inform 1" Central
Hudson, sxpra, 447 US. at 563. See alic Fridmen v

Rodgers, supra. Thus 1 Zauderer, the Court repeatedly aatod
with approval the FTC's trad. J d orvnr‘\mhu-
or deceptive acts or practicet in  commerce,” Zanderer,

nct!ul

supra 105 S.Cu at 2279, 2281, wathout
Vargona Phormacy disturbed the sextled rule
need show oaly that the advertiung huadasepundfoct.
MmSunnmeC«mnxdlongmmFTC.uAImea
291 US. 67, 82 (1983
lndndghmu-hndol{md.umo!eqdb‘h-bnz
percrived, mn dm:m: u: 3 beoefit w:‘iﬁ‘k prodoct 3¢

That & the
respondents’ plight wdxy,nonunn what ther motves My have
boen when they began They must extricate thamselves from it by
perpiag thair businecs methods of a capacity to deonve

Ses generally, Kintaer, A Primer on the Law of Decpte
Procties, 38-99 (1976).

In recogrminng the deceptive nature of cigaretts adwvertis-
1ng we resch no novel conclusion * The FTC long ago reached
the sare conclusion in 1ty edforts to adopt a trade regutation
rule governing aigaretts advertising See Trade

warning of the wide range of serous and Lfe th
disexses induced by the ordinary use of the product. Quite to
the contrary, the effect of this adverusing is o conceal or t3
T these facts Smokung 1s portrayed as not barmful,
1t wath lly young, healthy, athtetic,

aod viride iuvines. W Meyers, supra at 81 (“veassurance”
advertising) Moreover, no agaretie sdverusing fives even
the remotest suggestion that cigareties are strongly addic
tuve Quite to the contrary; smoking 18 portrayed as not the
product of addictioe, but rather as an exniung acuwity tuat,
like mountun climbiag, 18 freely undertaken by “reat™ men
and women, W Meyers, supra at 17

Given what the agarette advertining does portray, what it
{1118 to s3y. and the vast public ignorance of the dangers and
addictave Quality of smoking, particuisrly among young

Y01 course thus 13 not 1o suggest that image-adw

other than samply commercial adveruung, sod thus cnddod
10 greatsr constitnoanal protection than is accorded pnce

and product sadvernung But see Note, supra 85 Colum. L
Rev at 656-51 Any such result would be wholly perverse.
Cigaretts adverusiog does not even purpart to iform the
public about matters of publlc debata, cvtn f.hot.gh that {uz
alone would not Slish

speecn. Contral Hudson. wpm. «1US .u 562-&1 What 1
more, hke other forms of image adverumng, agarette
advertising Is unaversally acknowledged to be no mors than
*he advertsement of specific products for profit. Thus, at
est, image advertining, is ennitled 0 o more constitutional
protection than that generally sccorded commercial adver-
uung Bolper v Youngs Products Corp. 463 US. 60, 66-68
(1923), makas that ciear beyond rational contradicion. See
aiso Zauderer, supra 105 SCt at 2275, and Pacyw Gas &
Electrv. Ca v Public «cuties Commusion of Canforma, 106
SC (1886, {piuraiity opinion), 4 USLW 4149
4151 (Feb. 25, 1386)

508 LAMA aky 25 1300—vu l.e NC -

Jor the P o

Unfatr or Decaptive Advertising and
Labelhng of Crgarettes t Relation o the Health Hazords of
Smoking and Accompanying Statemens of Bans and Purpose
of Rule 93113 (1961) So did the FCC in umposing the
{arness doctnine Tequirements on Ggaretts advertisements.
Banzhaf v FC.C, 405 F.2d 1082, 10982099 (D C. Cir. 1963),
cert. den 396 US 542 (1969) Moreover, concern over the
deceptve effect of current Cagarette sdvartsing 1s a foonda-
tion for much current Congressional regulation that “seeks
to zsust the public o make an informed decuon about
wrhether or zot to smoke ™ House Rep, supra p 1, at 12 See
15USC §1s3un

‘In the coniext of 2 ban on P 1 Liquor
adverusing, two federal nppeab courts have lacomucally
rejected 2 simular klak, Tel Ashv

Crsp, 699 F 24 490, 500 2.9 (!Oth Cir 1983), revd ou other
groands sub nom Caputal Cutwes Cable, Inc. v Crup, 104 S Ct
2634 (1984), Dunoinn u Cuty of 0z ord, TI8 F24 T38 (4th Cir
1983), cert. des 104 S.Cr 3553 1884) One can advance
drstinetions here, in terms of the two products and their
sdvertising But to us the two opia.ons cannot be treated as
authontative 1n any event. Crisp tzeats the deception fssue
in pasming, 699 F 24 at 493-500 na 7 9: t sumply assumes that
image advernsing cannot be “deceptive.” a plainly incorrect
posiuon both legally and factually The ¢n banc court In
Dunagnn did pot discuss the 1asue, but Seemingly 1t endorzed
the views of an earlier pansl opimon on thus pant. 718 F.2d
at 747, Without analyais the panel assumed that image
adverus ng was fully embraced by the first amendment, and
without evidence it statec that corrective advertising would
suffice 10 offset o~y deceptiva quality 1. the adveruung
Lamar Ouwidoor Adw. v Musnsnpin State Tax Commn, T01
F24 314, at 223.25. The Lamar panel alsa rejected the view
that the dangerous nature of the adverused product justified
the prombition
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Thus the ssue narTows to whather, a3 contended by some
commentators, see Note, 85 Columbas 1. Rev at 652-54, this
is a sitation where more of the traditional first amendment
remedy of eounter-speech or further disclosure 13 likely to be
effctiva. Exutiag data show this to be highly untikely
Coauderable enidence exists that the Surgeon Geseral's
warangs are cot read, or 2t best they are amply glanced at.
Moreover, the wn attracuve  agarette  advertisng
aifirmatively king with healthy Aues and
thereby effecuvaly neutralize what littls fores actuslly
remans in the Surgeon General's warmungas These facts
explun why the most recent Cangressional legislation has
cequired rotation of the warmings. 15 USC § 133%¢)
However, this change cannot solve the bame problem
Whelly apart from the cpoaty of the sdvertising to
overcome the warnings, the warnings can make bictls impact
on 3 public badly infarmed or wholly ignorant about the
mks u:volved m mohng; many people continue 1o oparaza

Kjonstad ~An Attampt to Circumvent the Ban on Cigarette
Adveruning,” New York Stats Journal of Medwcine, supro, at
403. Accordingly, given the past abuses and the diificulues
of drawing lines, Congress i3 antitled to believe that a broad
ban may be necsssary, to prevent the continuation of
deceptive adverticing. Finally, even of some speerfic forms of
promouional sdvertinng could not be proseribed under the
decepacn raticnals, that {act would not result in invalidat-
ing ke Congress:ona! lemslation as a whole. Okrakk w Ohso
State Bar, 436 US. 47, 462 n.20 (1978) (first amendment
docs not require sllowance of ovarbreadth challenge 1n
commercial advertsing context), Monsghan, Overbreadth,
1981 SCt Rev L

v

Even if, contrary :.hc foregomg analyais, amt
agarette advertisicg were d d not 1o be
12 the conmmuoully rdevnt senss, Congress poaeua

about “safe” X

such adverumzg Centrol

(?or mpk fully half the public does not kpow that
cftreite smalong increases the rrsk of heart aitacks, ¢
that, by inereaung consum low-tar agarettes may be .
greater danw © hedth other agarettes.) In particu
lar, adol comprehansion of the
dangers of agarette mohnc 33 well a3 ol ther ability to
quit :molun: at some {uture ume

Quite plamly, current agaretts advertising 13 sot “adver-
vnng {that] oaly an lete verson of th
relevant facts, [bu!] the [(}m (a}mﬂdmm presumes thst
some accurate infermation is than no informanon at
all” Central Hudsom, supra, 437 US. at 362 This 1s because

Hudwmmdc.ﬁw:helwdolmuwuow protection
to be accordud poo-deceptive commercal ndvmxmc That
decision makes clear that even non-decep
advertiung 1z vahi . jt seeks o implement a substantial
gover 1 objactive, if the prohftition durectly ad
thnlemshnveguLmdnlnruchum(urthuthn
pacessary 10 achleve that goal In our wiew, 2 ban on
promotional aigarette sdvernung satisfles each of these
requirements.

L No further argument here 13 needed to demonstrate the
substantial pature o! the governmentsl interests i the
pr of the d bealth and

15 the contextof curreat aigarette sdverusing the cond

for Informed rauonal chowcs, particularly smong young
persons, about the use of 8 Jethal product are wholly lacking,
1ndted, they have been subverted. See Note. Plamsyfs'
Conduct cs a Difense (o Closms Agamns Cigareits Manyjoc
turers, 99 Harvard L. Rev §09, 812-819 (1986) (indivnduals
partieylarly munors, do aot sufficaently understand dangers,
partcularly gven the tobacco industry sdvertising) And the
Supreme Court has long sgo shown spec:al solicitude for the
protecion of young persons from exploitauve commercial
adverting. FTC v RF Keppel & Bra, 201 US 304 313
1934)

Our analyms has focused upon current, image-onected,
agarette adverunicg It might be objected that even 1f
corrict, tho asalyns could not justfy a decepuion-grounded
baan on all farms of promotions! sdvertiing, such as a
“simple™ statement “Cariton's are 8 good smoxa,” or “If you
smoke, please try Cariton's.” all with the Surgeon General's
warning attached The effort would be to hypothemze
aigarette advertiung relatively fres from vinlity and good
health images and more plausibly anocated wath straight
“iformauonal” ad ernging Of course. we cannot speculste
on every form that such sdvertiung rught take Some of the
new forms may themselves be decepuve, esther because of
what thev g1y or unply, or what they fa1] to disclose. But
evan without g this, our X remans that
federal iemslanon banmning all promouo:ul advertiuicg could
be grounded oo the unp: of d
adverusing. Coogress could quite mmbly concluds that such
4 ban is necesary in order to extirpate fully the resdual
sffects of pnor smolung advernsaments. See Friadmarn v
Rogérs, supra (ban or trade names sopported by history of
past abuses) What 1s more. permitutg any form of
promouonal adverusing inntes izdustry abuse 18 efforts Lo
avoid the ban Tws dazger :s not a matter of farcy, as a
~ecent artiche iy the ~ew York State Journa of Medicine
snows Thus article descnibes the unremitting efforts of the
tubaco 1ndustry o avoid 12e reach of ar. savarusing ban

LN A . SR

losses caused by agarette-induced dis-
eases. Suffice it to note that far less compelling mnterests
hzve beea hald sufflient 10 constitute a substantial govern-
mental interest. Ohrakk v Ohw State Bar Assoctation, 438
US 447(1978) (not the actual existence of lawyer overreach-
ing but the danger of such 3 harm}); Metromedia, /re. v. San
Drego, 483 US. 490(!981)(3en¢n.l mmmtr:lﬁcu!‘ty
and aestheues £
billboard advertising) See also unagun v (.xxy ode’ond
supre, T18 F2d at 47 (liquor use and health);
Brother Co, » FCC, 47 F24 876, 819-80 (4th er l9’ﬂ)
{agarettes dangerous to health) 13 USC 4§ 133141

2 The argumeat may be mads that advertising does not
contribute to the overall amount of smakang 1 our soatety,
and ¢o ts prohibition will ot directly sdvance tha govern
mental interest 1 red 04
mmsxsmcmwnlm«uwmchmddmno
special expertise. But the exsting data lead cs to make
several observations Apparently some industry members
il contend that the to bilhon dollar advertising campugn
13 direzted umply at brand tion among
existing smokers. See Note, supra, €5 Colum. L. Rev at eaa
The exasting economic data make this & virtoatly incrodible
assertion The data indicate thay, like cther industriss, the
tobacco mdu.u.ry operates on the Madisca Avenue premuse
thatagub J cor exsts b advertinng and
consumpt.on. This 15 why 1t spens approxamately two bubion
dollars 1n 1983 oo sdvertining and promotion.

In any event, the crutial question is pot whether the
current sdvertiung 15 aimed &l mantaning intra brasd
competiion, but whether a total ban oo all promotional
advmmng would reduce tral consumpuon lo Contral
Hudson the Supreme Court thought it obvious that s
correlaton exists betwsen sdvertimng and demand See
Central Hudsom, 447 US at 569 (the state's “interest in
energy conservation is directly sdvancid by [the 3dveruning
ban} There 15 az immediate connection detween
adverusing and demand for electnaty " Morcover we huva
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some highly suggestive specific evidence that comsumptian 13
rapontive o ad ing. Betwean 1968 and 1970, the
Federal C kg the {airness
dos requred the g of ant king ads. The net
result was 2 substastial decline n smoking As Judgo
Wnght observed in hus dissenting opnion 1n the Caprial
1ng C234, Supra, agaretts sdvertisers wekomed the
baa on television adverumng, snee their gaits were mors
thar; offsat by losses attributable to ann-smoking sdvertise-
ments. 333 F Supp az 58889 But {whth the cigarette
smokang controversy removed {rom the ar, the dechne in
agarette smoking was abruptly halted and agarerte smok-
ing immediataly wrned upward agan.” Id at 589
In sddmon. several mdxc apparently show a ugniﬂcanl
| correlation b advertnng
moking Other studes tndzcate that & decline mprmnoa-
LAdvemm;runn.tmadeduuhnnoh These
coerelations Tay not “prow in any :hsoluu sense the
or ength h sdvertang
and ‘ and other rele-
vant vanables mc.h as parents acd peer{roup atutudes.
But proof of that order 13 not required To demand such
proaf of legpuslative facts would render goveroment uawork-
able. “From the begioming of avilizad societics, legrslators
and judges have acted on varoas unprovable sssumptens”
Pas Adult Theatre ] v Son, 4213 US 49, 61 (1973)
iholding that {alithough thare is 0o conclusve proof of a
coznecton between antisoczal behavsor and obscene mawr -
ai, the [state] legnslature could quite reasonably determune
that such & connectson does or might exust.” 1d at 60-61)
On the basis of existing data. 2 substantal basy exasts for
1 concluaion that, directly and wndirectly, agarette adverns

ool the mesger record on this point dut held "as 2 maner &f law

olcouﬁn\unc conoversy,” the Calfornia Supreme Coart agreed

lhmnyomnewmxmulqhhxmindmmxmubmm
are traffic hazards IS not manifestly wireasonadie and should 5ot be
#40 sude We Lhawise hentate to disagroe with the aseumulated,
commonsense judgnents of local lawmakers and of the masy
reviewnng courts that Mildoards are real and substaztial hararda to
traffic safety Thare i pothung he _ 3 sgmest that these yudyments
are unreasonable.
The recognition that commennl adverunng 15 eatitted to
limited is fully with the
acceptance of an spmpnmmle for leguslative judgments,
particalarly those of Congrem, on what are largely empirical
13suey that do not admit of pecfect * Ses also FTC w
Colgate-Palmolive Co., 380 US. 34, 385 (1968), recogruzing
the long pracuce of judicial deference to FIC findmgs of
decepdntdnrﬁmbmuthcﬁndxn(o!dcupwnm
s0 heavily on 1nfi

1o i bans oo Liguor sdver-
usicg, both the Fifth :nd Tenth Clrewts daferred to stats
lepsianve )ud‘mcn:: um prolubition would reduce con-
s Ass'n u Crup, 699 F24 €90,
500-501 (IOthGr 1983) revid on other grounds sub nom
Capiiol Cutsen Cabls, Inc. v Crup, 104 SCt 2094 (13845
Dunagin v Cuty of Oxford, 718 F2d T38 74781 {8tk Cir
1983), cert. den 104 § Ct 3853 (1984); Note, supra, 85 Colra
L Rev at 63735 In our view, thase courts were correct, and
it 13 an 6 fortwm proposinon that daference should be

1ng contnbutes to the overall level of ag
And of course the present ban on promotonal advarvang o
"t eoctronic modia rests upon Just such 1af about

ded by the Supreme Court to any plausibls Congres-
onde judgment on the nexvs between advertiung and
{And wr mught appropnstely add here that,

oo, tenev of thus ked of adverusiag, partadarly with
respect L .oung See Cepual Brocdcasiing, yupra 333
FSupp alody oo Thus, this 1y not a case where Congress is
asked 10 ban commeraal speach simply “becauss of an
saubstantawed belief tha: sts impact s ‘detnmental'’
wareark Assocates, loe v Willingboro, 431 US 85, R né
19

At this po.nt 1t > umporiani w0 note another factor Of
wurse l.urgrm may eglaate v 1thoul comp.ing the
aod of record  appropriate with respect to juéigal or
wunstrauve proceedings ” Fullilove v Klutanck 448 US
He 470 Lusui Ana Congress is under no duty 10 make any
YoL.gy of fact to jusuty lemsiation Jind But, presumably
"y Lengrasional leguslstion will be accomparied by tia
“¢s witt -espect to Congresuional assessment of the
tlolonst , between adverasidg and consumption. In the
visw L€ dupreme Court has expressed some uncertainty
abaut Lie exient o which 1t may properly defer to legisiative
‘w £184.5g where first amendment interests 2re concerned.
_w Monzgran, Constuutional Fact Rewmew, 85 Colum L
fe 229, 23031 nlé (1985 But judicsl deferance to
epative fact findings 13 quite connstent with the limuted
riutectivh aorced W comamercizl adverusing by :hc first
srendment Metromadia, Ine v Sen Do, 458 US 4%

J3s1), supports this conclusion. There & majorty of the
Zodrt corcluded that s the interest of traffic safety the
ilate could »ahidl; ban all commercal adverumng oo
snboards This was heid o be a substantal state interest
The pluraut, opinion then saud, o at $08-50%

¢ MOr* 34£'0us QUESLON, then, concerns the third of (ne Contral
Hutsom entsna Does the avdinance “directl; advince povern
e 3 nlerests p traffic salety and in the sppearance o/ the oty ”
3 45308066 190 Jhe secord 13 1n3dequate to Show ary conrecuor
#rween b 1ands and traffic safety The California Suprerr e Count

48 L. f AL 5T

though it 1S not necessasy to our earhar conclusion, a srular
ceference would be appropriate to 3 Congressons! determu-
nalwr that promotional advertiing i3 deceptive azd rus-
lesding )

3 The Court has never been altogether coasistent 1o
defimeg what 1t means by 1ts requrement thal any
restnctions oa speech be no greater than necessary to
chieve tha jegslative goal Ely Fiog Desecration A Case
Study tn the Rules of Cateponzation and Balaneing in First
Amendment Anaiyns, 88 Harv L Rev 1482, 1484-87 (1975)
See aisu Note. 85 Colura L. Rev at 640-41 But, however
considered. 3 successful challergs w0 8 Congressional deter-
minatiun that nothing less than 3 total ban oa promotionsl
adveruming will suffice 13 implausibie.

As we have already noted, Congress could conclude that
furtler rebance upon counterspeech —{or example, strength-
ened warnings —1s not likely to be successful because of the
suostanaal public confusion ovar Just how dangerous smok-
ing really i Moreover, could also conclude that to
be exfective any prohrbition must reach all product adverus-
1ng 3nd not merely the particularly ceducnve Lmage adver-
Lsing This is because, a3 has been roted, the residusl offects
ol pasy advertsing mast ba fully elimanated, and beesuse
both reason and experiente indicste that the tobacco

Une cissatisf.ed commentator Suggests thar judicial defer
once b Metromedia turned on the fact Lzat the builboard ban
was content neutral See Note, [aquor Advertuing R-solving
the Clasn Between the First and Twenty Furg Amondments,
SYNY U L Rev 157, 16465, 175-79 (1984) Thus $nalysa s
At foundation sn mther the quoted language or in the
re1s0rs WAt justudy inclusion of a1y cormeraial adverusing
witair the tirst amendment

637 AGuer *r; - e 4 KraGhan
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Lustry wall by to any parnal
cutations o 1ty abality to advertise.
Ln these respects. a completo ban on agarette advertising
ffers signuficantly from the types of advertinng prohabi
ors that have berm found by the Supreme Court to be
acoastitutional bocanse greatsr thas neccssary under the
L latory ci In Coatrol Hudson Gas
Blectric Ca v, Public Service Commusmon, supra, 47 US
5£3-571, the Court savalidated a total ban on promotional
Iverusing by an electnical utility because “{thbe Commis-
on's order prevents appellant from promoting electric
rvces that would redooe energy use by diverting damand
om leas efficent sources, or that would consume roughly
i¢ 3am4 amount of energy as altarnative sources.” [z other
ords, some of the prohubited advertisements might actually
ive furthered ratber than threstened the latory

are unattracuve, thea obvioualy the most direct and parhaps
the only effective approach to solving the problems they
create 13 to prohitt them. The aty has goae no further than
necestary in seeking to meet its ends” See also Ohrahk
ORw State Bar Astw, supra, 486 US. at 464 (upholding
complete profubition on direct, insperson soliatation of
chients by sttoroeys).

V.
The foreward to the U.S Surgeon Genaral's 1979 Report
on the Health Consequences of Smokizg stated that *{It) is
nothing ghort of 2 natonal tragedy that so much death and
disease are wrought by a powsrful hatut often taken up by
hildrex, Jured by seductive multimili.on doliar

yectve of consarvanon. No axgaretta advertisement within
w reach of the AMA’s propoasl can be defended as
etnbuting to the goal of reduang or containing the level of
sching The Court also noted 1n Central Hudson, supra at
71, that maore limited regulatory strateges such as restrc-
ans on “format and contest” or obligations that advertis-
3 dirclose information regarding the costs of product wae
1d never been tned by the Public Service Cammussion or
herinse shown to be weff In a probik
13l egaretts sdvertiing is now undar senous discussion
ily becsuse over 2 perwod of two decades a wide rangs of
latory has been tried and found
nificently effectve at preventiog a masmve loas of
imac bfe
For sumular reasons, 1t 1s difficult to argue that a complete
ohibiion of cgaretts advernung 13 greater than neces-
iy bacsuse such a ban could not be expected to further the
gulatory objective more effecively than would 2 more
"uted restriction. Ce.npare Bolper v. Youngs Drug Prod
s Corn qupre, ¥ US. at 77 One canaot be absatutaly
rua thas a tola prolubition on agarette adveruning will
duce Or cotan the rate of smoking but years of
Pemence ‘ndicae that 20 more Lmuted and qualified form
ad.ertining regulation bolds nearly %o much promuse of
Jueving tha! legitimate sad desirable objective.
1t 15 noteworthy that i other sett.ngs where a hutory of
st regulation has indicated 3 need for more stngent
easures the Cocrt hss upheld total prohibitons on cartain
s of sa.erunng In Metromedic, Ine © City of San
wpe supre, 453 US at %08, the Court® stated that 2
mp.sie protubition on all commercial billboards does not
2z the F gt Amenament “lf the aty has 2 muffizent
1313 or beaeving that biliboands &r¢ traffic hazards and

aguc'm adveriung campaicns” In our opimuen the first
dment does not disable from taking effective
actioz We do pot believe that image of this

lethal and sddictive product aboat which the public, partico.
larly 1s youth, is badly formed 1s eattled to first
amendmant protection under the standards articolated tn
Central Hudsom, 1n our opinlon, therefore, a 3
ban on promotional agaretts sdvertiung would be valid,

Vincent Blasi
Cocliss Lamont Professor of
Cini Liberties
Heary Paz) Moaaghan
Tromas M. Maaoce Professor
of Law

‘The part of the four-Justice plurality opinioz d the

of the claimed y breadth of the prohibes
tion was joined alao by Justioe Stavens
In sum, 2 total ban 13 entirely congruent wath the
goverameat’s intarest in curtailing amokang 1n all age leve.c
of the population. Even ware the government’s intevest
narrower and assumed to be focused only on cluldren ard
agolescents, a total ban would be necessary This wnterest is
undemuably substantial, Boloer v Youngs Drug Products
Corp. upra, 463 US. at 74, and this 13 not 2 case whare
prohimition would provive “oaly the most hmuted ineremen.
tal support for the wterest asserted.” /d at 73 The tobsoco
izdustry heavily concentrates oo thus youthful population,
and ahort ¢f 2 total ban 1t 13 not clear how the government
could instiate this sudience from such adverunng Compare
FCC w Pacvfica Foundation, 438 US 726, 74849 (1978). In
a0y evest. thus 100 13 &3 area where the Court woald and
shouid show appropnate deference to reasonable Congres
sional findings as 10 what was necessary

Addendum

Doeiait L the date of Lhis opvawm bed imiducsaly prior Lo publicaton of this e of JAMA. the Suprewe Court publishad sis opamon 1
8dss de Puero Rioo Amacsun v Touren Compary of Puerto Ruo, No 841908 1July L 1548) The Court Aad that Puerio Ruos
okdion o ddbernag of (OMAIAY Lasince o the rendents of Purrio Ruco dote nt molats the Fyrst
u~prog test artiadazed m the Centrai Hudson case The Court rexeted the appellaxt’y anpamenm that, havmg chosss Lo lopalizs comno
Mg for Pucrto fwco rendants, the First Amendmens praokunted the Jrom wing restrictions ox cdvertumng to acoomplinh s
< of w1 Mg demand for neh pambliag
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Senator SimoN. Mort Halperin, a veteran of many appearances
before this committee.

Mr. HarperIN. Thank you, Mr. Chairman.

I must say, as I say in my statement, that this is one of those
occasions in which I am not pleased to be here. We had hoped very
much that section 955 of the bill, which is the only provision to
which we object, would be rewritten so as to in our view remove its
objectionable provisions, and I am still hopeful that that will
happen before the committee reports out the bill.

Let me say we are not here predicting what the U.S. Supreme
Court will do, and if I have to place a bet, I guess I would agree
with the previous speaker that the U.S. Supreme Court would
probably not find this statute unconstitutional.

What I am here to say in behalf of the ACLU is that we think it
should, that in the ACLU’s judgment, the provision delegating to
the State the right to control advertising is bad public policy and is
in our view unconstitutional because its predictable result will be
to interfere with the right of consumers to get this information and
the right of advertisers to give out the information.

The issue is not whether individual States will pass provisions
which themselves are unconstitutional. If that were the only thing
that was at stake here, and if the only provisions here covered
those kinds of provisions, then it might be appropriate to say let’s
State pass laws and see whether the US. Supreme Court will
uphold them or not.

The problem is that what we are dealing with here is a product
that we all know is extraordinarily controversial, and the effect of
allowing the States to regulate it would mean that each State will
pass a different restriction. Each restriction in itself might be con-
stitutional We think that warning labels are constitutional, so that
if there were no Federal warning label, a State warning label
might well be constitutional. But if each State passes a different
warning label, the fact that each one is separately constitutional
nevertheless produces a system in which it becomes impossible to
ailvertise the product, and that result in our view is unconstitution-
al.

Since that is the cle. result which will occur we believe from
the enactment of this legislation, and we believe in fact many of
the people who have proposed this legislation have thiat purpose in
mind, we think in {act Congress should not act since the purpose of
this change in the restriction of advertising is not to avoid mislead-
ing advertising, which is already prohibited under Federal law, but
we think to try to prevent advertising of this product in all forms.

Now let me make just one other point, and that goes to the ques-
tion of whether the attempt to ban advertising, which we believe
this is, conforms to the requirement that Congress or the States
take restrictions which are the least restrictive means and the
most effective means to deal with the objective; and even to the
degree that that has been loosened, there still needs to be a clear,
logical connection.

We have looked carefully at the evidence on this question, and as
far as we can tell, it supports the view which is suggested in some
of the testimony that there simply is no evidence that tobacco ad-
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vertising increases the level of smoking, and no evidence that.
eliminating tobacco advertising will reduce the amount of smoking.

There is substantial evidence of what will be a big difference,
and one of the things is what you already mentioned—namely, the
price. Increasing the price would make a substantial difference. As-
sisting people to quit, including teenagers, poor teenagers, because
teenagers as well as adults in very large percentages want to quit,
and help in allowing them to quit would make an enormous differ-
ence. Affirmative speech, which the bill provides for, would also
make a difference.

And given a situation in which the evidence suggests that there
are things that Congress can do—assuming it has the votes to pass
them, but things it has the power to do—which would make a real
difference, and the lack of evidence that bans on cigarette advertis-
ing make any difference here reinforces our view that this is the
wrong way to go.

I appreciate the opportunity to be here.

Senator SiMoN. Thank you very much.

[The prepared statement of Mr. Halperin and Mr. Barry Lynn
follows:]
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PREPARED STATEMENT OF MORTON H. HAL PERIN, DIRECTOR AND BARRY W. LYNN,
LEGISLATIVE COUNSEL, OF THE AMERICAN CIVIL LIBERTIES UNION,
WASHINGTON OFFICE

Mr. Chairman:

< I appear ‘,ere of behalf of the American Civil Liberties
Union (ACLU). The ACLU, as you know 1S a hational membership
organization of some 300,000 people dedicated to the defense of
the Bill of Rights.

It 1s customary at the outset of a statement of this kingd to
express pleasure and appreciation at L=2ing asked to testify
Normally Mr. Chairman, that 1s the c2se when I and others from
the ACLU appear before you. On this occasion, I must confess
that I appear reluctantly and regretfully.

We are well aware of the fact that there are many proposals
for restricting advertising of clgarettes that have been
.ntroduced .by other members ~f Congress and which were strongly
urged upon you. We very much appreciate the fact that in this
Congress as 1n prior Congresses you have declined to sponsor such
measures. The real test of a civil libertarian 1s that he or she
1s prepared to rde¢fend civil liberties even when they conflict
with objectives ‘“ich are mosc 1mportant to that person. I am
~€ll aware ¢f the deep concerns of you and your staff about the
health hazards of cigarettes; we recognize and apprecliate the
deference you have glven to the reguirements of “he First
Anendment.

As you know, Mr. Chairman, we have been 1n discussions with
members of your staff in an effort to resolve the last remaining
differences that divide us on the issue of the proper scope of
any removal of the cuirent preemption of action py the States on

this matter. We had hoped to reach an agreement which would have
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made 1t unnacessary tor Us to ask to appear today. Regrettully

we are not at that polnt. hwe remaln willing to continue those *
di1scussiors and hcpe that we will be able to reach agreement.
However, since this .11 ke the final hearing, as ve N

understand i1t, betore the Comnmittee marks-up the legislation, we
are here today Ly say that section as drafted, in our view,
violates the requirements of the First Amendment. By that I mean
not that we pradict how the Supreme Court will rule, but rather
that, applying ACLU pclicy as enacted by our national Board of
Directors, the prc. -1cn 1s one that wWe must oppose. Ler me
briefly explain «hy

Undey current law "no requirement or prohibition based on
sToklng and health shall be 1mposed under State law with respect
tc the advertising or promotion of any cigarettes, the packages
Ot which are labelled in contormity with federal labeling |
tequirements " Current law also preempts additional state or
svval labeling requirerer*s.;  section 955 of S. 1883, as
1nitialily drafted and 1n the altern.tive versions we have seen,
~culd act as a direct or de facte repeal of current federal
preemption, opening up the possibility that Statos will impose
thelr owr additicnal reguirerents on the advertising of tobacco
rroducts within thelr borders (We do not have any objection to
femuvds Of preemption regarding the sale or distribution of
tiracce products themselves.; Indeed, repeal ot the existing
language 1nvites this :esult and <ould not even bar a State from

promibiting all advertisirg of the product The ACLU has
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testified on several cccasions 1n opposition to a ban on the
advertising of lawful tobacco products. We have also testified
before the Ways and Means Committee 1n opposition to efforts to
amend the Internal Revenue Code to prohibit the cost of tobacco
advertising from being deemed a business expense.

On the other hand, we did not oppose the legislation imposing
federal labeling and warning requirements on tobacco.

The current federal warning requirements in tobacco
advertising represent a modest 1ntrusion into the otherwise
untrammeled right of publishers to print what they choose. Since
the rotating requirements are nhationally-mandated, they are
consistent and do not pose a problem for national advertisers.
The same Salem advertisement produced in an advertising agency 1in
New York can be run everywhere 1in the United States.

Consider, however, the practical effect of removing the
federal preemption language regarding tobacco advertising. Every
state legislature would pe invited to require messages as a part
of clgarette advertising which are tc be applied in their state
in addition to the federal warning. An advertlsement in
California might be required to contain a warning that s the
si1ze of one-quarter of the advertisement noting: "Smoking will
inhibit your ability to surf." oOne in Ohio might be required to
contain the phrase. "The friend'y peoplie of Ohio remind you that
cpok1ng makes you less appealing." on the other hand, the Horth
Carolina advertisenments might be required to contain, in type

twice as large as that of the federal warning: "Whatever the

AR N - OO _ A




O

158

Surgeon General thinks, the leg:islature of North Carolina thinks
tobacco will make you healthy, wealthy, and wise." Now, the
problem a multiplicity of warning messages poses 1S obvious.
Either a publisher would only be able to publish advertisements
specifically prepared for his State's requirements, or he would
have to publish advertisements with every State's messages
present. In the latter case, a large number of warnings would
nearly obliterate any 1nformation about the product consumers are
belng warned against. This concern 1S Rot speculative.

Qur concern about all this 1S not rooted in the additional
costs per se to be 1mposed on tobacco companies, but rather on
the 1mplicat:ions such a system has for the First Amendment
interests of those who would disseminate and those who would
recelve 1nformation about the lawful product at i1ssue. We fear
that thas legislation will prove a de fa¢to ban on national
tobacco advertising, albeit a ban 1n sheep's clothing.

It has been argued that removing federal preemptlon 1s
simply an act which puts those who manufacture or distraibute
tobacco products "in the same position as other...manufacturers."
This 15 sinply untrue. To evaluate the "egual foot:ing" argument
requires that we brilefly take note of the history of tobacco
regulat:on, and then look scriously at the actual climate 1in the
United States today regarding the advertising of tobacco
products.

In 1965, Congress decided that tobacco was a very different

product than other products:; 1t imposed a warning label
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requirement because 1t viewed tobacco use as a national health

- 1ssue. Congress preempted the field because 1t believed that the
feder~l government was 1n the best position to make
ueterm nations about the kinds of i1nformation that should be made
avallable and the kind of warninis that should be required.
Indeed, after the 1965 warning was deemed 1nadequute, the
warnings were strengthened in on two occasions. Having
established that federal role, there has been no evide.ce that
suggests a change 1s necessary or desirable.

It 1s disingenuous to argue, as some nave 1n support of this
legislation, that Congress does not know what the states would do
with their newly delegated power to add warnings. 1t 1s entirely
predictable that many will act to i1mpose them. The national
concern over tobacco use, escalated by the recent Surgeon
General's conclusion that addiction to tobacco 1s akin tu
addiction to heroin and cocaine, means that 1t will be the target
of lejislative efforts tc increase reqgulation at the state level
it preemption 1s removed. It should also come as no surprise the
nany of those who wil: seek to :nterpose new state warnings
recognize that a central purpose of their action is to set up
inpediments to advertising of the tobacco products they loathe.
That 1s the real world in which this 3statute will operate.

In our view, this section poses a substantial threat to
commerce 10 First Amendment protected s, sech. The ACLU does not
generally take positions on matters affecting the 1interstate

commerce 1R most products. The length cf trucks or size of
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railroad cars does not present :1vil liberties problemns.

However, where the effect of a statute :is to impede the
interstate flcw of inforration protected by the First Amendment,
there 1s cause for alarnm. By essent:ally delegating to the
States the authority to require new forms of advertising copy,
the effect of the legislation is to 1nvite an unconstitutional
result. Indeed, Congress realized in 1965 as several States were
considering their own lakeling or advertising requirerments that a
federal role was vital to the flow of information. AS then
Senator Shermar Cooper put :t: "the control of advertising by
State and local bodies would result in a chaotic condition®.
Although prior to 1976 the Supreme Court had provided only
limited First Amendrent protection to so-called "commercial
speech,™ any simple Constitutional distinctlon between
"commercial” and "non-commercial" speech has been eliminated in
several landmark decisions including Virginia State Board of
Pharmacy v. Virginia Cityzens Consuner Council 425 U.S. 748
(1976) (rejecting a state ban on publishing prices for
prescription drugs) and Central Hudson Gas and Electric COrp. ¥.
Public Service Commission 447 U.S. 557 (1980) (1nvalidating broad
regvlation banning promotional advertising by an electrical
uti1lity). As we have test:fied on numerous occasions, we believe
that any ban or undue content regulation of tobacco advertising
violates Supreme Court "commercial speech" doctrine,

notwithstanding the decision in Posadas v. Tourism Company of
Puerto Rico 106 S Ct. 2968 (1986).
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So, although the Congress can obviously delegate
- responsibilit.es to the states, 1t 1s still constrained by the

constitutional cemands of the First Amendment. In our view, the
ant:icilpated effect of removing advertising preemption :s the
censor. h1p of tobacce advertising by the States., This result 1is
so clear and predictable that :t must be recognized as
const.tutlionally impermissible. Wwhen evaluating First Amendment
.rpl.ications cons*itutlonal jurisprudence demands that a law
"must be tested py :1ts operat:on and effect." Near v, Minnesota
283 U.S. 697 (1931,. The effect here 1s to decaimate national
advertising cf tohacco products lawful in every State.

We urge to remove Or rewrite the section of S. 1883 which
“Cw vilOlates the First Arendment :nterests of those who produce,
distribute, cr read the adverticing of tobacco companles. We
look forward te being able to Jithdraw cur bjections to this

ieglslation.
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Senator SiMON. Floyd Abrams of The Tobacco Institute.

Mr. Abrams.
tO(I;Ar. ABRAMS. Senator Simon, thank you for inviting me here

ay.

If I had ever thought that Professor Blasi, with whom I have had
the pleasure of teaching on occasion, and I would have been testify-
ing at the same time before the same Congressional committee, I
would have assumed we would have been on the same side—and if
anybody had ever predicted to me that Professor Blasi would be
taking his First Amendment lessons from Chief Justice Rehnquist,
I would not have believed him. [Laughter.]

I say that to you joking, of course, because Professor Blasi takes
his lessons from no one except what he believes to be correct. But I
mean to make a point from it.

You already heard today from P-ofessor Blasi, stated in very
firm terms, that the Posadas case would decide any question of con-
stitutionality. Professor Blasi mentioned and urged upon you that
the Posadas case makes clear that even a total ban on cigarette ad-
vertising would be constitutional.

What I come here to say in this part of my presentation as op-
posed to my prepared text is that it is for Congress in the first in-
stance, and not the courts, to pass upon the constitutionality of leg-
islation which it is considering.

Senator Ervin said once that it is for Congress to determine to
the best of its ability whether proposed legislation is constitutional
when every member of Congress casts his vote in respect to it.

And so even if you agreed with Professor Blasi that the Posadas
case or other cases make it likely that a ban on cigarette advertis-
ing would be upheld—and as my prepared s.atement indicates, I do
uul—but even if that were a correct prediction, indeed, even if the
U.S Supreme Court had already held in so many words that all
cigarette advertising could be banned, I would still urge upon you,
Senator, that it is for you in the first instance to make an informed
First Amendment decision as to what First Amendment policy you
as a member of Congress chose to implement.

And I would urge upon you Justice Brennar's views and Justice
Brennan's language from cases such as Posadus in which dissent-
ing Justice Brennan said that “No State may suppress truthful
commercial speech in grder to discourage its residents from engag-
ing in lawful activity.” And Justice Brennan said, “No differences
between mmercial and other kinds of speech justify protecting
commercial speech less extensively where the government seeks to
manipulate private behuvior by depriving citizens of truthful infor-
mation concerning lawful activities.”

That, Senator Simon, is what I believe the First Amendment
should be held to mean; that is what I believe members of the
Senate should keep in mind as they decide on whether to enact leg-
islation which will at the very least encourage States and munici-
palities to enact at least a patchwork of conflicting and sometimes
totzlly destructive legislation banning commercial speech.

If I thought it otherwise, or if you think it otherwise, that would
be a different case. But if Justice Brennan is persuasive, and if
First Amendment law, properly understood, should be held to pro-
tect lawful speech, truthful speech about lawful products, then leg-
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islation should not be enacted which will obviously encourage
States and localities to ban just such speech.
Thank you, Senator.
- Senator SimoN. Thank you.
[The prepared staternent of Mr. Abrams follows:)
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statement of Floyd Abrams
on behalf of .
The Tobacco Institute
before the
, Committes On Labor and Human Resources
,

United States Senate

April 3, 1990

Mr. Chairman and distinguished members ©0: the Commit-
tee, I thank you for the opportunity to appeax before you once
again to comment on the constitutional lmplications of 8. 1883.
At my last appearance befors this Committse, on February 20 of
this year, I submitted & statement dsaling, in the main, with
constitutional issues arizing out of the provision of the pro-
posed lagislation that would permit the preposed federal Center
for Tobacco Products to finance anti-smoking advertising on
television at & time when cigarstts companies ars barred from
advertising thoir products on telavision and the provision that
affirmatively seaks ways of influencing media coverage of
:obtcco.{" Today I will direct my remarks to Section 955 of the

proposed legislation, the section which would mark & retreat

1 That testimony, which I understand was introduced into the
record at that time, focused primarily on Sactions 903 and
911 of S. 1883,
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from a 28~-year-old federal policy of nationally uniform regula-
tion of tobacco advertising. This provision would allow “any
State or local government [to] enact{ ) additional restrictions
on the advertising, promotion, sale or distribution of tobacco
products to.persons under the age of 18.° It would &llow addi-

tionel roniziction. *on the placement or location of advertis-

ing for tobacco products that is displayad solely within the

geographic arsa covered by the applicable State or local
government, such as advertising on billboards or on transit
vehicles.® These State and local restrictions, it should be
noted, must be °consistent with and no less restrictive than

the requirsments cf this subtitle and Pederal law’.

Thus, under S. 1883, states and localities might, for
the first time in 25 years, deem themselves free to ban all
cigarette advertising on billboards, in subway cars, in buses
and, pechaps, mors generally as well, In fact, it is no exag-
geration to say that the predictable result of the adoption of
S. 1883 would bs that Congrses would be understcod by states
and municipalities -- and, I believe, corractly understood by
them -- to be giving a green light to Just such restziciions.

what other message would you be sanding?




For at its heart. the provision I quoted to you is
far more than a routine public heaith meesurs. It is aimed
not at the sale of vhat its sponsors believe is a threatening
product, but at speech s'cut that product. In the words of
Senator Xemnedy, this provision will allow State and local gove=
ernments °to take more effactive actiocn against advertising and

2 7he target, then, is spesch

promotion in their communities.’
itself -~ commercial spesch, to be gure, but speech nonethe-

lese.

That being so, it is well to begin with two basic
principles that I believe should guxde this Committee as it
considers the serjous constitutional questions raised by the
terms of $. 1883. The first is chat the reach of Pirst Amend-
ment protection for cigarette advertising is just the eame as
for any other product. Just as the Pirst Amendment protsctioun
for the press applies to newspapers large and small, controver-
sial as well as bland, irrssponsible as well as responsible,
the rulee established by the First Amendment for commercial
speach are -~ snd must be -- the same for all who claim {ts

protection.

2 Cong. Rec. S15722, S15723 (daily ed. November 15, 1389)
(etatement of Son. Xennedy).
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And so it follows, inexorably and inevitably, that
the Pirst Amencment does not disappear or evaporate when ciga-
rattes are at issues -- unless, that is, it could do so for the
advertising of any other product. The rulis must be the same
for all advartising. 1f they were not, we would not be talking

about constitutional law and Pirst imendment law at all.

A corollary of that proposition is tha secund prin~
ciple I urge upon you. It is that, entirsly aside { .m what
predictions I and your othsr witnesses may offer You as to ths
leval of protection of commercial speech the Supreme Court will
hold to be available in the future, it rests in the first
instance with you to determine what level of Pirst Amendment
protection you think should be atforded to commercial speech.
Justice Oliver Wendell Holmes well observed that *legislatures
are ultimate guardians of the !iberties and welfare of the peo-
ple in quits as great dogree as the cou:tl.'3 Senator Sam
Brvin put it even rore forcefully: ‘every Congressman®, he
said, 'is bound by hiz oath to support the Constitution, and to

determine to the best of his ability whether proposed

3 Missouri, K & T.R. Co. v. May, 194 U.S. 267, 270 (1904).
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legislation i{s constitutional when he casts his vote in respect

to it. .4

And 8o if you agres, for example, with Justice
Blacikamun's first articulation of the desirability of protecting
comnorcialt;pOOCh -= that the “highly paternalistic® approach
of denying the public more informatior for their own supposed
good is wrong and that the “best means® of serving the public
*is to open the channels of communication rather than to close
them: -~ you should oppose S. 1883 cn that ground alone. 1If
you baliave, as . do, that cenaorship is contagioua, that it is
habit-forming, and that our construction of the meaning of the
Firct Amendment -- in the area of ccmmercial speech, as well as
other aruas -~ should reflect this, you should oppose S. 1883.
And if you believe, as I do, that censorazhip, once established

takes on a life of its own, you should oppose §. 1883,

The principle that I last referred to has long been
recognized by the United States Supreme Court in considering
rogulations of speech ranging from the political to the obscaene

to the commercial. It was first recognized by the Supreme

4 Quoted in P. Schuck, The Judiciary Committee 175 (1975)
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Court in the commercial speech context scme i3 years ago, in

Bigelow v. virginia.s It continues to be rsognized today.

In the Bigelow case, the editor of a Virginia news-
paper was sonvictcd of publishing an advertissmsnt announcing
the wailab;u.:y and legality of abortions in New York. At
that time, 1975, abortion remained illegal in Virginia, as did
the publication of information encouraging or promoting the
procuring of an abortion. Recognizing that the State had an
important interest in safequarding the hesalth of its citizens,
the Court nonetheless rejectad Virginia's attempt to control
what its citizens could and could not hear about commercial
activities that wers lawful in other states, even if they were

unlawful in Virginia.

The rationale undeariying :hs Court's deoision in
Bigelow was strengthensd in virginia State Board of Pharmacy V.

Virginia Citiszens Consumer Council, Inc., where the Court
struck down a prohibition on pharmacists’ advertising of reta:l
drug prices. The Courn took note of the Stats's real concern
about the impact of price information on consumers and the reg-
nlated phsrmacists themselves. But it held that this interest

was inadequate to overcome the constitutional problems impoeed

5 421 U.S. 809 (197%).




ERI

O

by a complete ban on speech, even waere the spsech was commar-
cial. The Court was troubled by the assumption underlying the
State's paternalistic protection of its citizens, which it said
"rasts in large measure on the advantaget of their being kept
in iqnarancn.‘s The Court recognized that vVirginia's system of
conlo:ship'wal based on the aasumption that consumers would use
the information contrary to their best interests if the infor-
mation were not suppressed by the S:ate. But the Court sug-
gested an alternative:

"That alternative is to assume that this informa-

tion is not in itself harmful, that pecple will

perceive their own best interaests if only thay are

wall enough informed, and that the best means °-

that end is to open the chsnnels of communice: n

rather than to close them, *
The Court recogni #d that its approach and ths *paternalistic®
approach adopted by virginia were in conflict, and concluded:

‘But the choice among these alternative apf:onchol

is not ours to make Oor the Virginia Genera

Assembly's, It is precisely this kind of choice,

betwaen the dangers of suppressing information,

and the dangers of its misuse if it i{s freely

available, that the First Amendment makes for
us."'

6 425 U.S, at 769,
? 425 U.S. zt 770.
8 1d.
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So it struck down the Virginia statute a3 facially

unconstitutional.

Later Supreme Court decisions continued to emphasize
the impermissibility of prohibitions on non-deceptive speech

t
about a lawful subject, sven in the face of significant state

interests. In Linmark Aasociates, nc. v. Township of

HLlangbo:o,9 the Court struck down a local ban on residential
"for sale®' signs, notwithstanding the govermmant interest in
encouraging racial integration and deterring white flight. The
Court once again in this case rejected the concept that

*the only way {a state) could enable its citizens

to find their self-intcrest was to deny them
Lntornntign that is neither false nor misleading

The Court emphasized that the constitutionally preferred

approach is one of °‘more speech, not enforced silcnce-"ll

Again, in Carey v. Population Services International,
Iac., 431 U.S. 678 (1977), the Court struck down a ban on

advertising of contraceptives despite the asserted state

9 431 U.S. 8% (1977).
10 431 u.8. at 37,

11 1d,, quoting Brandeis- J., concurring in Whitney v. Cali-
forniz, 274 U.§. 357, 377 (1927).
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interests in protecting the public against the offensiveness
and legitimation of youthful sexual activity igherent in such
advertising. Because the statute challenged sought "to sup-
press completely any information abcut the avallability and

price of contraceptives,® the Court held the statute invalid.!?

In central Hudson Gas & Electric Corp. v. Public Sere

vice Commiseion, the Court >ught tc distill the principles
articulated in its commercial gpeech cases into a single test

of general applicability to restrictions on commercial speech.

The first prong of * . now-famous four-part test
inquires as to the lawfulness of the activity being advertiszed
and whether or not the speech about that activity igs

misleading.

If the speech relates to lawful activity and is not
misleading, the test requirns an examination ¢f the purported
state interest to determine .f, se.ond, the interest is ‘sub-
stantial®; third, whether the legislation *directly advances
the governmental interest asserted*; and fourth, ‘whether :t is

not more axtensive than is necesrary to ierve that in:orolt.’” |

12 431 u.5. at 700 (footnote omitted).
13 447 U.5. 557, s66 (1980

o
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While the Court's lanquage leaves open the possibility vaat
non-deceptive advertising about legal products or services the-
oretically could be prohibitsd, as S. 1883 would allow, neither

Centrsl Hudson itself nor the Court's subsecquently decidad

cases supponts this result.

Instead, the Court ir the Cential Hudson case
explained why it has viewed prohibitions on the dissemination
of truthful commercial speach with the greatest wariness (as it
has in other Pirst Amendment con:cxts).l4 It said, in words

highly relevant to the statute befors you today:

‘We review with special cave regulations that
entirely suppress commercial speech in order to
pursue a non-speech-related policy. 1In those cir-
cumstances, a ban on speech could screen frem pub-
lic view the underlying govermmental policy. See
virginia Pharmacy Bo , 425 U.S., at 780, n.8
(Stewart, J., concurring). Indeed, in recent
years this Court has not approved a blanket ban on
commercial spesch unless the expression itself was
flawed in scme way, either because it was decep-
tive or related to unlawful activity.'1l5

14 gs!, e.G., Young v. American Mini Theatres, Inc., 427 U.S.
, 71 n.35(1976) (Stevens, J., plurallty opinion); id.
at 81 n.4 (Powsll, J., concurrang). Sgeo also Tallay v.

California, 362 U.S. 60 {1960); Cantwe v. Connecticut
TR BT (1940); Lovell v. CIty of & riff%_ﬂ)'?—n, .5,
444 (1938); Schneider v. States, 353 U.5. 147 (1939);
Saia v. New York, 33§ u.sT 558 (1948)

15 g.nt:ll Hudson G&s & Electric (orp. v. Public Service tom-
ssion, luE:a, 447 U.S. at 566 n.9. %QC also Blackmun.
J., concurring: *Those {statutes) des qnoa to deprive
custorers of information about products or services that
are legally offered for sals consistently hare been :nval-

idated.® 447 U.S. 574 (footnote cmitted).

-
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Since it articulated this standexd in Centpal Hudson,
the Supreme Court has decidai a numter ¢f commercial speech
cases in which it applisd the four-gart test and struck down
statutss which did not pass Yirst Amendment mustter. It did so
in Central!'HBudson itself. It did s¢ in In Re R.M.g.!s and in
Zauderexr v. Office of Disciplinary Counse ,17 where it struck
down di‘ferant state disciplinary rules allowing only certain
types and certain means of attorney advertising, but not oth-
ers. It did so again in Bolger v. Youngs Drug Products
corp.,'® in ruling that 2 federal statute barring the mailing

of contraceptive advertizements violated ths Constituticn.

The two most rscsnt Suprsme Court ccamercial speech

9

opinions, Posadas ds Puerto Rico Assoc. v. Tourism CO.1 and

Pootnote continued from previous page.

16 488 U.s. 191, 207 ,1982).

17 471 . 5. 626, 555 (1985).
18 463 U.S5. 60 (1983).
13 478 U.S. 328 (1985)
4
Q j s {)
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Board of Trustees of the State University of New Yo.x v. Fox,20

are not to the contrary. In Posadas, the Court applied the
four-part test o uphold a partial ban by the Puerto Rico leg-
islature on casino gambling advertising addressed to Puerto
Rico residents, a ban that did not affect advertising addresssd
to tourists in media available to Puerto Rico residents. In
the SUNY v. Yox case, the Court did not rule one way or the
cther on the constitutionality of the restriction of commercial
advertising .n state university dorm rooms at issue there. It
dia, however, painstakingly apply the four parts of the Central
Hudso. test, indicating that the test indeed retains scme teeth

aven after Posadas,

I am well aware that both Pogadas and SUNY have been
intarpreted by scms to mwan that the Court has significantly

reduced the protections availabls to commercial speech. Many

21

have quoted ~- and many have criticized -= Justice

6 U.s. ____, 109 S. Ct. 3029 (1989).

21 Ses, ®.g9., Pesadas v. Puerto Rico Asgoc. v. Tourisa Co.,
%78 U.5. 328, 3%4=55 n.¢ (-the 'constitutional doctrine
which bans Puertc Rico from banning advertisements con-
cerring lawful casino qambling is not 80 strange a
restraint -- it is callsd the First Amendment.”)

(Brennan, J., dissenting); Kur.and, °‘Posadas de Puerto
Rico v. Tearizm Company: °-Twas Strange, 'Twas Passing
Strange; Twas Pitiful, ‘Twas Wondrous Fitiful’'’, 1986 S.
Ct. Rev. 1; Abrams, °Good Year for the Press, But Not for
Advertisers,® The National Law Journal, at S-13 (Aug. 1!,
1486); Lively, °“Tha Supreme Court and Commercial Speech:
New words with an Old Mossage,' 72 Xinn., L. Rev. 2883,
300-304 (1987); Gartner, °Remarks,® 56 U. Cin. L. R. 1173,
1177-78 (1988).
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ashnquist's unprecedented suggesticn in the Posadas case that
"the grsater power to CCADletely ban ~asino gambling neces-
sarily includes the lesser power to ban advertising of casino
ganblinq'.22 It is important to remember, however, that both
these recend cases roasserted -- and, certainly in the recant
SUNY caln,.riqozously applied -- the four-part Central Hudson
test for determining the condtitutionaliry of coxmercial speach

requlations.

I've alrsady relerred to this four-part Central

Hudson test, which, as yoa will recall, inquires

fizst, whether the advertised activity i{s unlawful
and whether the speech about it is

misleading;

second, whether the government's purported inter-
est in regulaing tha speech is substantial:

third, whether the leqgisiation rastricting the
speed directly advances the govarnment's
interest; and

Footncte continued frem pravious page.

22 478 U.S. 328, 345-46 (1935
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fourth, whether the legislation is not meres extan-
sive than necessary to serve ths governmant's
. intsxzest.
1f we apply this test to §. 1883, we arrive at tha following

conclusions.
$

Pirst, not only are sales of tcbacco prrducts legal
in all 50 states and in the District of Coluabia, but the
advertising that would be banned by this proposed legislation
is not false or deceptive, as false or deceptive advertising of
all kinds {s alreadvy banned by currsnt and well.enforced fad=

eral law. There is no question, then, that the Central Hudsen

tast appliss to the speech that would be banned asg a resilt of

the snactment of §. 1B83.

Sscond, ths government's :nterest in proaoting the
health of American citiszens, the daap interest that zotivates
the well-meaning sponsors and supporters of S. 1883, is cec-

tainly subatantlal.

Bul when we come to the third part of the test --
sther this legislation will directly advance the gcvernment
interest in promoting public health -~ the answer is far from
supportive of &any total ban on cigarette adverising. A good

deal of statistical evidence, for example, based on comparisons

ERIC
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of forsien nations, suggests that thers is no correlation

between restricting tobacco advertising and decreasing ciga-
rettes consumption, Other studies have found that advertising
of products that have long been on tha market, such as ciga-
reottes, promotes demand for particular brands of ths produce,

not demand for the product itself.

A fedoral judge has concluded that ‘{wlhile cigarette
advertising is apparsntly quite effoctive in inducing brand
loyalty, it seems tc have little impact on whether pecpla in

23 Bven 50 firm an opponent »f smoking and ciga-

fact smokse.*
rette advertising as former Surgeon General C. Zverett Koop has

concludad as recently as last year that *[t]hers is no sclen-

tifically rigorous study available tc the public that provides

a definitive answer to t. Dbasic Question whethar advertising

and proemotion incrasars the level of tobacco camulption.’z4

The weight of this evidence suggests that the Congressional

*finding,* now included in Section 2(a)(8) of this prorosad

legislation, that °‘the tobacce industry contributss signifi-

cantly to the sxperimertation with tobacco and the initiation

23 capital Broadcasting Co. v. Mitchell, 333 F. Supp. S¢
%88 (D.D.C. 1971) (thrse-judge panel) (Skeily Wright. <.,
dissunting), aff'd mem., 405 U.S. 1000 (1272).

24 Reducing the Health Ccniequences of Smoking: 325 Years of
Progr=ss, at 512 (1983).
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ct regular tobacco use by children and young adults through its
* advartising and prootion practices®, is simply not supported

by the availab'e facts.

Finally, the fourt: part of ths Central Hudson test

t .
asks whether the legislation is not more eytensive than neces-
sary to serve the government's interest. This part of the test
his been most recently explained by the Supreme Court to

requirs, at the least, a °"reasonable® fit between the legisla-

tive means ard ends or, in other words, a statute °whose scopse
is 'in proportion to the interest served'®, a statute ' ¢t is

‘narrowly tailored to achieve the desired objoctivc.‘zs

¥When one looks at the proposed legislation before
this Committee, and in particular at the pxovision that would
unleash the states to enact conflicting bans and requlations.
ons can hardly see a statute that !z, in the wores of the
Supreme Court, °narrowly tailored to achieve the desired objec-
tiva.* The purpose of this statute is, after all, purportedly

26

to “educats® and ‘inform*® the public;“" yet the provision I've

been tiiking about today would permit at least the partiasl --

23 %g. of Trustees of State Univ. of New York v. Fox, supra,
09 S. Ct. at .

26 gsse secs. 301(b)(1), (3). (6).
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and perhaps even the complete -~ silsncing of tobacco manufac-
turers. I1f this proposal becomes lsw, and states xespond to
Congressional encoursgssent by banning cigsrette advertising ot
=grtain types and in certain aress, or of all types and in all
arsas, thers will be far less useful information offered to
amoxers. Consumers will 2o longer be able to learn which
brands are low-tar or lowenicotins. XNor will they have accees
to information about a variety of other relevant information,

such ag taste, price, and so forth.

As & matter of constitutional law and publiz policy,
a statuts aimed at educating and informing the public should
encoursge more speach, nct less. Ir. should avold censorship,
not encourage it. As Justice Scalis has recently Observed,
*{T]he premise of our system is that thers is no such thing as
too much speech -- that the ptople sre not foolish, but intel-
ligant apnd will separats the wheat from the c)utt.'27

1 conclude with cne theme that I offered earlisr.
Bvsn 1f you conclude that this propcsal would be or could be or
might be ccnstitutional &s dstermined by a mejozity of the

Supreme Court, I submit that you should still not snact it.

Congress, I repeat, has its cwn duty, not narsly to wait for
ths Supreme Court to apply its consticutional calculus to this
l1sgislation, but to apply its own. I urge you, in doing that,
to protect the Pirst Amendrenr valuss on which our merkstplace
of {dsas -= wnd of information -- has thrived for so long.

27 Austin v. The Michigan State Chamber of Cowmsrce, No.
88-1569, slip op. at 16-17 (Mar. 27, 1390) .daissenting
opinion).
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Senator SIMON. Professor Neuborne, if we were to eliminate sec-

;:Jion 955 of the bill, do you have any objection to the rest of the
ill?

Mr. NEUBORNE. No, Senator. The objections that the Freedom to
Advertise Coalition has to the bill deal with the delegation to local
regulation. The rest of the bill is, as far as I know, unobjectionable
to the Coalition.

Senator SiMON. And what abui:t the argument of Professor Blasi
that in effect all you are doing 1s repealing a Federal preemption,
that that would hardly be unconstitutional?

Mr. NEUBORNE. Well, I was careful in my remarks not to suggest
that it would be unconstitutional to repeal the Federal preemption.
I think it would be extremely unwise because it would be an invita-
tion to unconstitutional censorship at the local level, which would
usher in a generation of litigation, socially unproductive litigation
at the local level, and perhaps create such a patchwork that it
itself would be unconstitutional.

So that I think the question before us is not the constitutionality
of repealing the preemption, but the wisdom of in effect delegating
back hto local authorities the power to regulate controversial
speech.

The distinction between Professor Blasi's suggestion about
lawye: advertising and the advertising of cigarettes is the very real
world distinction that lawyer advertising is simply not a controver-
§iat}o£alctivity; it is not the kind of activity that cigarette advertising
is today.

Really, what we are talking about is when a particular type of
speech has reached a level of notoriety, that there is a serious ar-
gument being made in the society to ban it—at that point, I sug-
gest, Senator, it becomes an abdication of Congress’ respon<ibility
to delegate the regulatory power over that to local entities beca ise
we know that it is going v be used, and used vigorously, at that
local level.

If there is to be regulation of that type of speech, let it be at the
national level, let it be effective, let it be uniform, and let it be effi-
cient.

Senator SiMON. Mr. Abrams, if we were to eliminate section 955,
I don’t expect you to endorse the bill, but is your opposition a little
less vigorous?

Mr. ABraMS. Senator Simon, first let me make clear that the op-
position that I have voiced is on constitutional grounds only, thLat is
to say, I on behalf of The Tobacco Institute, but there has been
other testimony, of course, about other sections of the bill by people
in The Tobacco Institute. .

As regards constitutional issues, I have previously indicated to
the committee that I had constitutional concerns about rortions of
sections 903 and 911 as well. One of those sections, Senator, pro-
vides basically for funding for anti-smoking advertisements on tele-
vision, all this hy private groups. This funding is to be accom-
plished at the sam. time as a statute remains in effect which bars
cigarette companies from advertising on television.

I don’t come here to urge the repeal of that earlier leyislation,
but it does seem to me substantively unfair and to pose a signifi-
cant First Amendment problem when Congress seeks to so load the

1856
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dice as to determine by funding what the official position of t. e
government is and what people may hear on television at the same
time the other side can’t be heard.

I also have problems with the section of the bill which in effect
establishes funding in an effort to influence the media. There is
language in the legislation, in section 911, which seeks to have in-
dividuals coordinate and otherwise seek to direct—and that’s my
language, but I believe ‘“coordinate” is in the statute—what the
media says about smoking, ull, of course, in the good faith effort to
prevent people from smoking. They want to go to people who make
television programs and urge them not to have people smoke. The
idea is to go to people who do other sorts of programs and deter
them from doing anything which could lead people to smoke. The
problem with that is that it is nothing more or less th<.1 manipula-
tion of the press, and I have a most significant First Amendment
objection to that as well.

Mr. HaLPERIN. Senator, could I just comment on that provision?

Senator SiMON. Yes.

Mr. HavrreriN. We don’t object to the TV advertising provision,
but only because I have a different view than Mr. Abrams does
about what is now prohibited. I do not understand current law to
prohibit advertising by cigarette companies, but rather only adver-
tising of cigarettes. And our view would be that if there is advertis-
ing on television, presenting a view about the danger of cigarettes,
that it would be required that those stations also accept ads,
whether from tobacco companies or everybody else, which chal-
lenge the arguments that were presented in thnse ads about the
consequences of smoking, and that those ads vsould :.t be prohibit-
ed under the cur ent law, and that if they were prohibited under
the current law, the current law would be unconstitutional.

Mr. Asrams. I don't disagree with that, Senator—I am sorry, I'll
just take a single sentence—I don’t disagree with what Mr. Hal-
perin said. I still believe, though, that given the ban on cigarette
advertising that for the government t5 fund anti-smoking ads is un-
constitutional.

Senator Simon. Let me ask Mr. Abrams—and this may not be
your field of expertise with The Tobacco Institute—incidentally,
Senator Cochran wants to submit a statement for the record about
this—Mort Halperin has suggested that tobacco advertising has
very little to do with actual use other than choice of which brand
you use~—I don’t want to be misquoting, but as I understand it, the
tobacco industry spends about $3 billion a year on advertising.

Is that assumption correct, that this is only to try and get one
brand or another used” Isn’t part of tobacco advertising also to en-
courage consumption?

Mr. ABraMs. A few years ago, Senator, Judge Scully Wright, who
was an old fan of cigare** »s or cigarette advertising, said that while
cigarette advertising is apparently quite effective in inducing brand
loyall{ty, it seems to have little impact on whether people in fact
s:noke.

That is the position of The Tobacco Institute, and that is that it
is the purpose of cigarette advertising to persuade people to smoke
one brand rather than another brand, to induce people to shift or

~1

b &
“w
-




183

not to shift from ~ne brand or another, and that that is in fact its
primary effect as well.

Senator SiMON. Professor Blasi, you get a final word now, since
you haven’t had a chance for any kind of rebuttal.

Mr. Brasi I'd like to rebut two different points. With regard to
Professor Neuborne’s statement that in controversial areas we seek
w regalate speech nationally, let me cite many other controversial
areas where our traditions are local regulaticn. Obscanity is one;
libel, there are constitutional standards, but there are all sorts of
local variations in tort libel law. Floyd Abrams probably knows
better than anyone else how libel law can differ from State to
State. It has a bearing on nationally distributed riews stories. Re-
porter’s privilege—wben is a source contidential. Liquor advertis-
ing—we have a regame of local regulation of liquor advertising, and
the sky has not fallen. Advertisers know how to tailor their mar-
keting to local variations.

I am told that demographic differences lead to even nationally
distributed publications having different issues for different areas
because of the different demographic appeals and so forth.

The other point about is there enough evidence to indicate that
there is a connection between banning advertising and reducing ag-
gregate demand—as a constitutional issue, I think we are pretty
much in agreement that the cuiirt has adopted a fairly deferential
standard, and as far as constitutionality is concemed, I think it is a
pretty easy question But simply as a matter of policy, let me just
quote from a letter that was written by the National Advisory
Council on Drug Abuse to then Secretary of Fealth and Human
Services Margaret Heckler.

“The single most important step this society can take in its goal
of preventing smoking among its people, 1n particular its young
people, is to prohibit cigarette advertising.”

There are some expert observers who think this can be very im-
portant.

[Additional statements and materials submitted for the record
fcllew:]

VRN
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Senator Thad Cochran

Mr. Chairman, | have several statements which 1 would hke to submut for
the record:

* Tino Duran, President of the National Association of Hispanic
Publications, who requested to testify, has prepared a statement.

¢ Charles Sherrill, President of the National Assoaation of Black-Owned
Broadcasters. Mr. Sherrills' association represents Blacks who own
radio and television stations, cable television systems and related
businesses.

* John Enoch, Pubhshecr of Minorities and Women in Business,

¢ Nat Moore - Founder and President of a Miami-based sports promotion
firm.

These statements represent the views of minority groups as to the impact of
this legislation on their businesses. [ submit, Mr. Chairman, that their
views be heard and would appreciate their testinony be made part of the
record. Thank you.




O

E

Aruitoxt provided by Eic:

RIC

TINO DURAN
Prendent

El Jgformsdor Hispaso
La Prenss

301 S. Fro, Suite 112
San Anwonso, TX 78207
($12) 22012

VICTOR FIELD
Vice Prosadent
Muado Artstico
NTE. Alsmoda Ave,
Bubank CA 91502
§18) 953-119s

HILBERT MORALES
Secretary
El Observador
ITTN. 15t St 20
€on Joge, CA 951412
/) 2954272

A.B. COLLADO
Treasurer

ElHuspano

%00 Park Avenuo SW
Albuquerque, NM $7100
(505) 243-6161

ZEKE MONTES
Carporass Advisary Boerd
Teh-Guis do Chicage
6001 West Cormak Rowd
Cicero, I 60650

(112) 6566668

Fouading Presdent
KIRK WHISLER

~

*
t“‘“

O

%
-
o"

National Association
of Hispanic Publications

e pmt‘“

March 15, 1990

The Honomable Edward M Kennedy
Chazman )
Seaste Lebor and Human Resources Committee
527 Hant Senate Offise Building

Washington, DC 20510

Deas Senator Keanedy,

e e A B Lo
scheduled for etnng date on 0 ex]mu opposidons of
S.1883, the Todacco Educad lﬂ! 996Y

We szongly believe thatif enacted, . 1883 would severe! ,v!mpsctme Huspanieprint

medie industry, which relies heavily on the :uppon of members of the tobacco

mcli:my. bence hurting thcb}iiuhpm tax;lgex community and anamfc populanon

at large. Furthermors, this bill would lish a us t for censoring

the acfvadm; of other "conzroversial me violate me
Farst Amendment of the U.S. Coudmnonuimhmwbeedamo{c hoce.

We uzge your utmost comxdendcm to our opposition and pray for opportunity to
present our views dunng the heanngs.

te Publi

Sincerely,

Tlno Duran

Presideat

Nadonal Assoclanon of
Hispanic Publicanons
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STATEMENT OF THE NATIONAL ASSOCIATION
OF BLACK-OWNED BROADCASTERS TO THE SENATE
COMMITTEE ON LABOR AND HUMAN RESOURCES .
CCONCERNINCG TKE BROADCAST PROVISION OF S. 1883
Mr Chairman and Members uf the Commuttee. the Nauonal Associauon of Black- .
owned Broadasters INABOB) appreciates this opportunity to comment on S 1883, "The
Tobacco Product Education and Health Act of 1990." Founded 1n 1976. NABOB
represents the interests of 102 individuals and 160 stauons nationwide  Our membership 1s
comprised of African Amencans who own radio and/or television stations. cable systenis
and related businesses
We are subnutting this statement to express our particular concem with Secuon 903
a3y of S 1883, whith states that the newly created Center for Tobacco Products would
{eourdiinate] with filins makers. broadeast media marnagers, and others regarding the impact
of the mediaon tobawew use behavior ™ We believe that the vague entena and broad
langudge 10 lis Pro 18100 creates an invitation to the Federal government 1o try to censor
broadcasters' and film makers' depicuon of cigarette smoking
In the name o1 «oordinating” with film makers and broadcasters. the govemment
could attemipt 1o press the broadeast industry inio service a5 4 spokesman for its views on
the subjec t of smoking and health Broadeasters could be foreed to compromise or
sacnifice the creativily ur authentic ity of & story 1 urder 10 appease the interests and advance
the goals of the federal government  For example. the Department of Health and Human
Services could decide that a particular characier in g television progrum or kelevisied film

saould not be depicted as a smker  Inaddstion. any program or film which features o

“harles Sherrill

President

National Assoctation of Black-Owned Broadeasters
1730 M Street, NW, Suite 412

Washington. D C 20036
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smoker could be forced to include some 1ype of anti-smoking message to present an
opposing verwpoint  This type of proposal is both patemalistic and offensive 1o the free
expression of 1deas which our country 1s supposed to protect

ForLing broade asiers to reflect the guvernments views and interests threatens our
baste First umendment night to speak freely - or not to speak at 1 - on 1ssues of publhic
policy  We cannot and should not compronuse these important freedoms on the
assumption that any depiction of smoking in the me~.a s an "insidious” invitation 10 youth
tv begia using vigarettes  Such a notion 1s not only absurd. but could well lead us down
the slippery slope of censorship -- vpening the door for similar govermment intrusion -
the media deprction of everything from alcoho! use to mona behavier

The broadeast media have always been commutzd © Lo 20 ating 4 balanced and
accurate portrayal of ali controversial 1ssues - including the alleged health etfects of
obaceo use  Such taimess has been and should cortinue to e achieved without
2OV ernment 1ntrusion

Though niany of us share your concerns about the use of tobacco by the young
people of vur Balivi, we cannot support any legislation which would insinuate the Federal
gov errment anty the attains of the broadeast, orany uther, media - This proposal flies in the
Lice ot thuse values and beliefs that we, as sources of public informaton, hoid sacred We
behieve it must be chmnated

Thank you tor your attention to this matter

-
-
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STATEMENT OF MR. JOBN ENOCH, PUBLISHER,
MINORITIES AND WOMEN IN BUSINESS, TO
THE COMMITTEE CN LABOR AND HUMAN

i RESOURCES REGARDING S. 1883.

Mr. Chairman, Members of the Committee, I would like thank you
for the opportunity to express my views on the advertising provisions
contamed in S. 1883. "he Tobacco Product Education and Health
Protex ion Act of 1990."

My name is John Enoch. [am the publisher of Minorities and
Women In Business, a small magasine designed specifically to address the
unique business interests of women and minority groups in this country.
My publicatiea provides a forum for discussing issues of concern to groups
which have traditionally faced great obstacles to achieving success in the
business world.

As a minonty publisher, I am particulariy concerned about
le slaive proposals which would permit severe restrictions, or complete
bans, on tobacco advertising. The proposals in S. 1883 easily could lead
to either of these results. Censorship problems jump out from the
language in S. 1883 authorizing advertising restrictions in the name of

putting 2 halt to youth smoking. While reducing the incidence of smoking
among youth is a laudable goal, one which we can safely assume no one

opposes, advertising sestrictions of bans will not help accomplish this

purpose. As long as tabacco products are legal, they should be permitted

.
[
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to be adventised to adult consumers. If there are complaints about
advertisements allcgc.dly targeting youth, forums exist to address and
recufy theee icsnes  But we should not aliow our zeal, however well-
intentioned, to compromise our First Amendment freedoms. Censorship,
even in the name of protecting our youth, cannot be tolerated.

And that is not the only problem. These same provisions could
result in a patchwork of State and local advertising restrictions which
would make it extremely difficult, if not impossible, to include tobacco
advertising in @ magezine with national distribution, such as Minorities and
Women In Business.

Minority publications have long relied on tobacco industry
advertising revenues for their economic survival. For some publications,
these revenues can often mean the difference between staying afloat and
going under. [In addition, small publications wouid be particularly hard-
pressed to meet the numerous and varied State and local requirements for
pnnt tobacco advertising that would likely appear if S. 1883 is passed in
its current form.

As to the issue of targeting different kinds of smokers in different
advertisements, marketing experts and publishers such as myself recognize
this as a common sense, accepted practice among manufacturers of
consumer products. There is nothing "insidious™ about advertising to a

speaific segment of your marxet. In fact, in my view, it would be more

P\
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offensive if the tobacco industry ignored-its minority consumers.
Furthermore, to suggest that mirorities and women are somehow more

vulnerable to tobacco advertising, and thus less capable of making rauonal
and informed decicionc on whether 10 smoke, smacks of racism, sevizm
and misguided patemalism.

We can be fairly certain what tobacco advertising restrictions or
bans might accomplish. A recent study by the Leadership Council on
Adverusing Issues indicates that such restrictions could place thousands of
media and advertising personnel out of work, and foree many publicauons
and agencies, especially smaller, minority-cperated businesses, 10 close
their doors, whie doing nothing to reduce the number of people who
smoke.

As a publisher, I oppose any attempt to compromise our
fundamental freedoms of speech and expression. Charges that the
editonal content of mnerity publications has been dictated by the tobacco
industry are both unfounded and offensive. [ have yet to hear similar
charges against mainstream publications such as Time and Newsweek, both
of which accept substantia! amounts of tobacco advertising,

Mr. Chairman, adults have a right to choose whether or not they
wish to smoke. The alleged health hazards of tobacco products are widely
known. While wobacco products :emain legal, manufacturers should be
permitted to advertise. Restricting or prohibiting such advertisements
would do nothing but deprive minority publications of a crucial source of
revenue.

T ask that you carefully consider the negative effects that &, 1883
may have on the minority publications. The economic survival of this vital
source of information for minorities and women hangs in the balance.

Thank vou.




O

ERIC

Aruitoxt provided by Eic:

191

STATEMEXT OF NAT MOORE, PRESIDENT, MAT MOORE AND
ABSOCIATES, INC. TO THE SEMATE COMMITTEE O¥ LABOR AND
HAN RESOURCES CONCERNING TEE EFFEICT OY 8. 1483
0% TOBACCO INDUSTRY 3PONSORBEIP OF MINORITY ZVENTS

Mr. Chairzan and Mexbers of the Committee, my naze is Nat
Moore. Some of you may remember me from By years with the
Kational football league’s Miami Dolphins. But I do not wish *-
address you tcday as a former football player, but rather, as the
current president of Nat Moore and Associates, Inc., a small,
Miami-based promctions firm. My company coordinates promotions
for a nucber of NFL-sponsored charity events, such as celebrity
golf tournaments, and non-NFL related activities such as Miami‘c
Annual Coleombian Pestival. It is my concern for S. 1883's
potential impact on the latter events that prompts me to submit
this staternent.

The Coloabian Festival is a two day celebration for Miami
residents of Colombian extraction. The event has grown in
popularity each year, the last event attracting nearly 40,000
participants. It 1s a great source of entertainment and pride for
nany =embers of Miami‘’s burgeoning Eispanic community. As you can
well imagine, an event of this magnitude requires a considerable
azount of money to ensure its smooth and successful cperation. We
depend on the generosity and assistance of our sponscrs to make
this event accessible and affordable for all who wish to attend.

Through corporate sponsorship, the Festival can offer free
entertainment to participants from a wide range of socio-economic
groups. Without guch funding, we would be forcz2d to charge for
nany events, and cancel others altogether. Those of the most
nodest means would suffer the most. In all likelihood, the

Festival would cease to exist.
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Despite the large crowds and past success of festivals of
thig kind, it is often extremely difficult to attract coryrorate
sponsors for these events. For reason of their own, many large
corporations do not see the value of sponsoring mimority-oriented
events. The Festival has been fortunate, however, to have the
strong and valuable support of the Philip Morris Companies as one
of its major sponsors. Through Philip Morris’ assistance and
contributions, the Festival can bring consistently high quality
entertainment to its participants. We are grateful to the company
for its years of support, and applaud its efforts to help not only
our event, but the minority community as a whole.

The legislation pending before your Committee could permit
State and local governments to severely rertrict or completely ban
such sponsorship activity. As a former athlete, I share your
concerns about the alleged health effects of smoking, particularly
as they affect the youth in our country. However, I do not feel
that we should pursue solutions to these concerns blindly, without
considering the broader implications of these proposals.

I do not balieve that the tobacco industry’s support of
events such as the Colombian Festival would convince anyone,
especially a young person, to begin smoking cigarettes. I do
believe, however, that permitting States and localities to ban
event sponsorship would spell the end of many worthwhile cultural
events, particularly those geared to minority groups. We cannot
take away a source of pride and entertainment for thousands of
people on the dubious assumption that it will change anyone’s
snoking habits.

We must continue to address the issue of youth smoking, but
not through censorship of information and disruption cf legitimate
business practices. Moreovaer, organizations should be permitted
to make independent decisions to accept funding from the tobacco
industry, or any other legitimate sponsor, without government
restrictions or harassment.

Thank you.
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ROY SESSIONS, MD
Professor and Chairman
Department of Otolaryngology-~Head and Neck Surgery
Georgetown University Medical School
Washington, DC

Mr. Chairman, my name 15 Dr. Roy Sessions, and I am Professor and
Chairman of the Department of Otolaryngology--Head and Neck Surgery at
Georgetown University Medical School. I have been asked to
articulate the position of the American Academy of Otolaryngology--Head
and Neck Surgery on the ever-increasing threat to our society from
smokeless, rather than smoking, tobacco and to offer the Academy's
endorsement of S 1883, the "Tobacco Product Education ind Health
Protection Act of 1990."

It is altogether appropriate at this time of our social
development that the United States Congress 1s addressing the case of
the tobacco industry-vs-the U.S. citizens. Hardly a day goes by
without some matter regarding societies' intolerance of tobacco
products being featured in the published or spoxen media. More and
more, 1ssues such as passive smoking and its subsequent alteration o°
the airspace are brought up. It is becoming wcreasingly inconvenient
for people to smoke. Clearly the time is right for the Congress to act
on the wishes of the country in this matter.

Public health and the impact of i11 health are 2lso of increasing
concern to our country. The number of deaths, the amount of chronic
111ness, and the cost of both to the system is staggering. When the
impact upon the work place is factored in, the attual cost is
ncalculable.

We specifically would like to commend you for your leadership and
for including Section 928, "Public Education Regarding Smokeless
Tobacco.” I come here today, Mr. Chairman, bearing 2 vwarning against
th1s new health threat, the insidious threat of smokeless tobacco.

The American Academy of Otolaryngology--Head and Neck Surgery is

she marent Dn)1tical and educational orgamization of that specialty
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that takes care of most of the cancers of tie head and neck. As such,
this organization represents a group of Joctors who have a growing
concern over the increasing use of this cancer causing tobacco. The
effects of chewing tobacco are the -ame as all tobacco, but the dangers
to health are even more insidious than smoking. ! use the word
insidious because of the simple fact that many people believe smokeless
tobacco 15 a safe alternative to smoking, which it 15 not.

Make no mistake about 1t, the youngsters of America have proven
vulnerable tc tne seductive ads featuring idolized sports heroes
"placing a pinch between cheek and gum."” The sponscrship of racing car
events, the rodeos, and the subtle but powerful picture cf a major
league baseball player performing before a national TV audience with a
wad of tobacco in his cheek are but a few examples of youth directed
advertisements. Youthful vulpmerability to such temptations is
substantiated by the fact that over 50% of smokeless tobacco users
started before their 12th birthday. In some states, there is
substantial use of th's produc. in children as early as the third
grade. Somehow, the tobacco incustry has convinced a large number of
our youngsters that there 15 a macho appearance to walking down a high
school hallway with an obvious tin of smokeless tobacco in the hip
pocket of their blue Jeans. insidicus threat”--Ves!

Danger to health?--Yes! Those of us who treat head and neck
cancer feel strongly that smokeless tobacco can and does cause mcuth
cancer. In fact, the same dangerous nitrosamines found in smoking

tobacco are significantly mure concentrated in smokeless tobacco.
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Also, when the nicotine enters the blood stream its harmful chemicals
affect the cardiovascular and digesiive Systems and create an even
more pronounced addiction or dependency than smoking.

So that you do not underrate the seriousness of mouth cancer,
almost 50% of the 30,000 new oral cancers diagnosed in the United
States each year go on to die of that disease. We predict that if the
present rate of smokeless tobacco usage in the United States continues,
the number of mouth cancers that will ultimately be seen in the Current
generation of using youngsters will dramatically increase.

Essentially, 1f we educate our young about the evils of smoking, but at
the same time we allow the tobacco 1ndustry to convince them that
cmokeless tobacco is a safe alternative, we will be trading lung cancer
for mouth cancer. Additionally, because the cravings related to
dependency on smokeless tobacco are the same as with sm 1, a person
who manages to stop the former 1s much more likely to start smoking.

1t 1s worth pointing out that people who have been addicted to
both smokeless tobacco aad cigarettes consistently say that it is much
more difficult to stop using smokeless tobacco. These observations are
substantiated by reports from behavioral modification clinics that
report a much lower success rate with smokeless tobacco users.

In watching this whole smokeless tobacco issue develop over the
last five years, I am struck by a sense of deja vu; with the
tobacco industry bobbing and weaving around the fundamental issues;
with wide-eyed 1nnocence denying their efforts to corrupt young

Americans; their play with the words such as dependency, addiction and
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habituation; and finally their attempt to dispute the repeated evidence
and observations showing a linkage between smokeless tobacco and such
ailments as mouth cancer, dental disease, heart disease, and others.
The medical profession was shamefully slow to convince the public just
row harmful smoking was, even though evidence had been mounting for
years. Hopefully, we won't make that mistake again. We have labeled
smokeless tobacco for what it really is--a hazard to public health and
as such, a creator of human misery and a potential economic drain on
our society.

I will close by leaving with you the following facts:

o There are myre than 12 million smokeless tobacco users in the U.S.,

3 m1lion of whom are under the age of 21.

o Over the past decade, sales of smokeless tobacco have increased an

average of 11 percent per year.

e From 1978 to 1984, procuction of snuff increased 56% and production

of chewing tobacco increased 36 percent.

s Sales of oral snuff in the U.S. by tobacco companies rose from 240

million cans 1n 1976 to 480 million cans 1n 1985.

¢ A National institute cn Drug Abuse survey indicated 27 percent of

males age 12 through 20 used smokeless tobacco in 1985,
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o A 1990 survey conducted by the American Academy of
Otolaryngelogy--Head and Neck Surgery found that as many as four
million U.S. male teenagers are largely unaware that health problems
are comonly associated with smokeless tobacco, and some are

potentially fatal.

¢ Use of smokeless tobacco among college athletes is up 40 percent

over the past four years.
o Over 60 percent of college baseball players use smokeless tobacco.
¢ Twenty-two percent of college men are snuff users.

The American Academy of Otolaryngology--Head and Neck Surgery
thanks you for the opportunity to testify in support of this most
important legislation, S 1883. Our “"Through With Chew" oublic
education campaign i< now 1n its second year. As a result of our
members and materials, our health warning about smokeless tobacco has
reached mi11ions of young Americans through their schools and comunity
organizations. But our campaign is not enough to thwart this menace to
publ.c health; legislation 1s needed so that further resources are
committed to eliminating this threat. Again, 1 want to commend you for
your leadership, Mr. Chairman, in this effort to protect the American

citizens' heaith.
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THEUNIVERSITY OF CHICAGO .
THELAWSCHOOL

1111 EAST 6OTH STREERTY
CHICAGO *ELLINOTS 0017 2708
FAX 1335702 0730

* March 27, 1990

Senator Edward M. Kennedy

Committee on Labor and Human Resources
Dirksen Building 424

United States Senate

Washington, D.C. 20510

Dear Senator Kennedy:

I am sorry that I will be unable to attend the hearings on
April 3. In lieu of doing so, I am writing to respond to your
request for my views on the constitutionality of section 955 of
S. 1883.

In essence, secticn 955 would repeal existing federal law
insofar as it preempts state and local regulation of advertising
of tobacco products. 1 believe that for at least two reasons,
section 955 of S. 1883 raises no serious constitutional issues.

The first and more fundamental reason :S that section 95§
would restrict no spcech. It would merely repeal a federal
statutory prohibition on the enactment of state and local laws.
Since section 955, standing by itself, would not regulate speech,
1t could not violate the first amendment. The second reason that
section 955 raises no serious issue 1s that under existing law,
it is highly piobable that Cougress has the constitutional
authority to ban all advertising of cigarettes.

Let me spell out these conclusions in somewhat more detail.

1. Section 955 doas not regulate speech a% all. It is
entirely noncoercive. All that it does is to eliminate a federal
prohibition on state and local regulation of cigarette
advertising. It is possible, though unlikely, that such
regulation (when and if it occurs) would be unconstitutional. But
even if this is so, the state and local regulation would be
unconstitutional -- not the elimination of federal Preemption.

To put i1t another way: If section 955 is an unconstitutional
restriction on speech, then the federal government is under A
constitutional duty to preempt all state laws that would, if and
when enacted, regulate speech. That proposition would be very
hard indeed to sustain. Quite generally, Congress has left the
states entirely free to regulate speech, including commercial
speech. Tne federal government rarely prevents the states from
regulating the advertising of alcohol, automokiles, cereals, and
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aspirin - - not to mention speech relating to obscenity, l:bel,
bribery, "fighting words,” or scientific speech.

In these and othe: contexts, the first amendment 1s not
violated by the absence of federal preemption. When the first
amendment s violated, it is the existence of unconstitutional
state laws that creates the problem. In a nutshell: Since section
955 bans no speech, 1t cannot violate the first amendment.

It is irrelevant to this conc! 10n that after the enactment
of section 955, states might enact iaws that would violate the
first amendment., or produce laws tha* would, as a practical
matter, make it i1mpossible for cigarette comparies to advertige.
If any state laws regulate constitutionally protected speech,
they will be struck down ~- like any unconstitutional state law.
The federal government does not violate the first amendment when
1t fails to preempt even unconstitutional state ‘aws.

This conclusion follows naturally from the Supreme Co' rt's
decisions 1n the general area of “"ripeness." In the ripeness
cases, the Court has established that laws will not be struck
down merely becauce they might, at some time and in the future,
give rise to genuine restrictions on speech. Time and again, the
Court nas said that it will not strike down government action
unless and until such action shows “specific present objective
harm or a threat of specific future harm.” Laird v. Tatum, 408
U.S. 1 (1982) (emphasis added).

In the Laird case, for example, a class of people challenged
a program by the U.S. Army that was alleged to involve the
surveillance of lawful political acrivity by civilians. According
to the plaintiffs, the Army was involved 1n an ongoing process of
1nvestigating and reporting on meetings, speakers, and other
matters. The Supreme Court said that the case was nnt justicidble
in the absence of "specific actions" taken by the Army against
the plainti1ffs. See also United States v. Mitchell, 330 U.S. 7%
(1947) (refusing to enjoin Hatch Act on the theory that the
plaintiffs had not shown a real interference with their rights),

In fact, section 955 is considerably easier than Laird cr
Mitchell. In those cases, it would have been possible to argue
that the actual government action under challenge by itself
imposed a serious chilling effect on speech. Section 455, 1f
enacted, would do no such thing. It would merely remove a
congressional disability on the states. Any chilling effect would
be created by state laws, 1f and when they are enacted. The mere
prospect of state laws that have not yet been enacted cannot be
said to violate the first amendment. It is such laws, not section
955, that would raise constitutivnal questions.

2. Even 1f section 955 did regulate cigarette advertising,
1t would probably be constitutional. Indeed, I believe that under
current law, the first amendment would not bar an across-the -
board federal pron.bition on any and all cigarette advertising.




T

200

By far the leading case is Posadas del Puerto Rico v.
Tourism Co., 478 U.S. 328 (1986,. In that case the Court was
faced with Puerto Rican measures restricting the advertising of N
casino gambling, when the advertising was aimed at the residents
of Puerto Rico. The Court said that the constitutionality of a
restriction on non-misleading and non-fravdulent advertising of a
lawful activity wouald depend on (a) whether the government has a
"substantial interest™ in regulation, (b) whether the -
restrictions directly advance those interests, and (c¢) whether
the res%rictions are no more extensive than necessary to serve
that interest.

In Posadas, the Court answered all of these questions in tha
affirmative. Its answers argue strongly in favor of the
constitutionality of a government ban on cigarette advertxsxng.
According to the Court, the state had a substantial interest in
avoiding the serious harmful effects of casino gambling on Puerto
Rican residents, including an increase in corruption and a
disruption of "moral and cultural patterns” Id. at 341. Moreover,
the Court said that the government's belief that the advertising
ban would decrease casino gambling was "a recsonable one”
verified by the fact that the plain:iff had been willing to
litigate so strenuously. Id. at 342. It did not matter that other
kinds of gambling were not regulated. Pinally, and critically,
the Court said that the legislature was under no obligation
merely to engage in “counte:rspeech,” but instead could conclude
that "residents of Puerto Rico ara already aware of the risk of
casino gawbling, yec would nevertheless be induced by widespread
advert:ising to engage 1n such po’ent:ially harmful conduct.”

In passages that directly support the constitutionality of a
cigarette advertising ban, the Court :tressed that “the Puerto
R1co Legislature surely could have prohibited casino gambiing by
the residents of Puerto Rico altegether. In our view, the greater
power .o completely ban casino gambling necessarily iacludes the
lesser power to ban advertising of casino gambling.” Id. at 345-4
(emphasis added). For the Court, "It Is precisely because ’he
government could have enacted a wholesale prohibition of ¢
underlying conduct that 1t 13 permissible for the governmeqt %o
take the less i1nirusive step of allow:ng the conduct, but
reducing the demand through restrictions on advertising.” The
Court noted that statutory "regui.ation of products or activit:ies
deemed harmful, such as cigarettes, alcoholic beverages, and
prostitution, has varied from outright prohibition . . . to
legalization of the product ¢r activity with restricticns on
stimulation of i1ts demand”™ {emphasis added).

Insofar as Posadas 1ndicates that restrxct;ons on commerc:al
speech reed not be the "least restrictive means” of controlling
the harm, it was vigcrously and unequivocally reaffirmed in Bcard
of Trustees v. Fox, 57 U.S.L.W. 5015 (1989). There the Court
refused to invalidate on 1ts face a decision by a state
university to ban the sale of lawful products on university
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premises. See also Minnesota Newspaper Ass'n v. Postmaster
General, 677 F. Supp. 1400 (D. Minn. 1987) (upholding a tederal
ban on use of mails to send newspapers cont»ining advertisexments
for lotteries); Dunagin v. City of Oxford, Miss., 718 P.2d 728,
751 (Sth Cir. 1983) (upholding a ban on liquor advertising, and
cited with approval in Posadas). Dunagin relied in part on the
Twenty-Pirst Amendment, which allows states to ban the
importation of intoxicating liquors. See also California v.
taRue, 409 U.S. 109 (1972). But most of the court's analysis
tracked the ordinary commercial speech appreach, ané it was that
analysis, not the reliance on the Twenty-First Amendment, that
the Supreme Court cited with approval in Posadas.

Posadas DProbably means that Congress could ban cigarette
advertising if it wanted to do so. If Posadas is to be
dis Juished, it might be on any of three grounds. Each of these
grs 3, however, is unpersuasive.

a. It might be argued that the goverament lacks the
const:tutional power to ban cigarette smoking. If this is so,
posadas is inapposite, since that case turned on the government's
power to ban casino gambling. There is, however, little question
that the government could ban the sale and smoking of cigarettes
1f it so chose. The governzent has broad power to regulate in the
social and economic sbhere so long as its decisions are
"rational,” see Williamson v. Lee Optical, 348 U.S. 483 (1955);
Ferguson v. Skrupa, 372 J.S. 726 (1963). Indeed, the governzent
ilready bans many foods and drugs that are thougnt to pose a risk
to public health. There would be serious objections to a
goverament ban on cigarettes, but those cbjections would not be
coastitutional 1i1a nature.

b. The legislation at 1ssue in Posadas actually legalized an
aczivity that (a) had theretofore been illegal and (b) is in fact
1llegal 1n the majority of the states. Perhaps a state can bar
advertising of a product that it is simultaneously Permitting for
the first tize, or perhaps a state can do o 1f, but only 1f, the
activity is one that has historicaliy been or is currently
panced. With respect to c:igarettes, of course, neither ot these
conditions holds.

It 1s doubtful, however, that this distinction is a
plaus:ble one. The empnas:s :n Posadas was on the fact that
cigarette advertising could persuade people to enjage 1a conduct
that the legislature believed to be harmful both to them and to
the community at large. The same 1is true of cigarette advertisiag
-- or at leact Congress could so find. The fact that c:garette
smoking has always been legal does not beur at all on this 1issue.
In other words: It 1s true that Posadas involved an artivity that
had previously been :1iiegal and that 1s iliegal in many states,
but this fact was not important to the Court's conclus:ion.
Instead the Court said that the power to ban cas:ino gambiing
necessar:ly included the power to ban advertising of that
activity -- a conciusion that would apply here as well.
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c. Perhaps Posadas could be thought to turn on the peculiar
fact that Puerto Rico was attempting to ensure that tourists
would use its casinos., but simultaneously to protect 1%s own
citizens against gambling. The factual situation in the case was
in this sense quite unusual. Puerto Rico wanted to gain the
revenues from tourism that casino gambling would bring, but it
also wanted to ensure that 1ts citizens would engage in their
normal activities rather than in cambling. This odd combination
of goals has no parallel in the context of cigarette advertising.
If Congress banned such advertising, it would be attempting to
protect all citizens against the persuasive force of the speech;
there was no such attempt in Posadas.

This arqument does not, however, furnish a good basis for
distinquishing between Posadas and a government ban on cigaretts
advertising. It is true that Puerto Rico had an ndd constellation
of goals, but that fact did not play a role 1n the Court's
reasoning, and indeed 1t 1s very hard to see how it could have
done so. The Posadas Court emphasized that the greater power to
bar the product included the lesser power to ban advertising, at
least where significant harms were thought to follow from
advertising. It is that conclusion that 1is critical here.

I conclude that after Posadas, a government ban on cigarette
advertising would in all likelihood be iLpheld. Of course it is
conceivable that the Supreme Court would overrule Posgsadas. but
that would be most surprising.

An additional note. I know that some people are concerned
about the conseguences of Posadas., and >f governm~nt bans on
commerc:al advertising, for the general princ:iple of freedom of
speech. But 1t 1S 1mpertant to cecall that for a.most all of the
nation's history, commercial speecn received no protection
whatsoever. There 1S absolutely no evidence that the framers of
the original Constitut:on (or of the fourteenth amendment)
thought that commercial speech should receive any protect:ion at
ail. Indeed., 1n 1942, a unanimous Court -- 1ncluding nct merely
Justices Frankfurter and Jackson, but also Justices Black and
Douglas, the most vigorous defenders of the free speech principle
1n the nation's history -- said that 1t was "clear" that the
Constitut:on does not restrain government's pcwer over commercial
advertising. Valentine v. Chrestensen, 316 U.S. 52 (1942).

This ruling represented the law until the m:id-1970s. It was
not until that very recent date that the Court estaolished that
advertising would sometimes receive protection. See Bigelow v.
Virginia, 421 U.S. 809 (1975); Virginia State Bd. of Pharmacy v.
Virginia Citizens Consumer Council, 425 U.S. 748 (1976). In this
light, one might see the Posadas principle -- the government may
restrict commercial advertising of products that :t might also
bas, 1€ 1t has a substantiai reason for doing so and :f the
restriction will serve that purpose -- as fully consistent with
croad and generous principies of frre expression as those
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principles have been understood within our constitutional
tradition.

To defend section 955, however, it is not necessary to
erplore these mo.e general issues. Section 955 bans no speech. It
is therefore constitutional.

If I can be of any further assistance, please do not
hesitate to contact me. Best regards.

Sincerely,

~
Cass R. Sunstein
Karl N. Llewellyn Professor
of Jurisprudence

Law School and Department of
Political Science
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Apral 2, 1990

The Honorable Edward M. Kennedy
Chairman

Comnittee on Labor and Human Resources
428 Dirksen Sanate Office Building
washington, D.C. 20510

Dear Senator Kennedy:

We have reviewed a letter “dressed to You by the Ame. ican
Civil Laiberties Union, in which 4se ACLU states 1*s opposition to
Section 955 of your tobacco requlation bill, S. 1883. As set
forth in greater detail in the attached rebuttal to that letter,
1t is plain that the ACLU’'s opposition to Section 955’s repeal of
a portion of the federal preemption against state and local
government regulation of tobacco advertisi.g is based oOn mere
speculation and a misconstruction of Supreme Court precedent
regarding ‘commercial” speech.

The ACLU seeks to have 1t both waYs. On the one hand, 1t
contends that freedom Of speech should be protected. On the
other hand, it uses the exercise of frec speech by tobacco
control advocates as a basis for arguing thet tobacco advertising
should be given unique protection against state and local
regulation {"tobacco 18 uniquely the target of efforts to ban or
curtail commercial speech regarding it°). The ACLU contsnds that
consumer products such as tonthpaste and harrspray--which are not
considered particularly lethal or addictive items--do not require
the spacial protection that 1s somehow desorved by tobacco, e
product *hat is responsible for 397,000 deaths a year in the
United States and the adaiction of 50 million of its users. 1

The ACLU’s reasoning leads to the bizarre conclusion that
since tobacco 18 uniquely harmful, i1t deserves unique protection
from potential! requlation:!

$a American AMERICAN
6!&;«1 AMERICAN * LUNG ASSOCIATION CANCER
” Tha Chenamas Sam Moo’ SOC!TY‘

o o ‘.'}
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As you know, our review of the First Amendment issues
surrounding tobacco regulatio

n clearly leads us to the conclusion
that it is constituticnal, reasonsble and necessary to restrict
the advertising and Fromotional practices of this industry.

We reject the ACLU'S untenable position, and applaud you,
once again, for introducing this sen

sible and workable
legislation.
Sincerely,
Fran Du Melle ' Scott D. Ballin
Director of Goverrment Legislative Counsel ard
Relations vice president for
American Lung Association

Public Affairs
American Heart Assoc:ia’.zon

den
for Public Affairs

American Cancer SocCiety

/ced




CONSTITUTIONALITY OF
REGULATING TOBACCO ADVERTISING

The American Civil Liberties Union has sent a letter to Senator Kennedy
opposing Section 955 of his legislation S. 1883, the "Tobacco Product
Education and Health Protection Act of 1990," arguing that the bill}
proposal to remove a federal preemption on the advertising of tobacco

producis would ‘impede the First Amendment rights of advertisers.’

The Coalition on Smoking OR Hea!th (American Lung Association,
American Heart Association, American Cancer Society) has reviewed the

arguments set out in the letter and offer the following rebuttal comments.

1. ACLU: "In our view, any effort to revoke federal preemption of the
regulation of tobacco advertising would likely lead to a plethora of new
advertising requirements by state and local governments. This entirely
predictable result will significantly impede the First Amendment rights of
advertisers of lawful tobacco products to create national advertising

campaigns.”

REBUTTAL: The Supreme Court has indicated unequivocally that

advertising of products deemed t, .. state, local or federal legislature to be
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harmful can be banned or restricted in lieu of banning the sale of the

product. In this case, the ACLU must concede that neither Section 955 nor
S. 1883 bans or restricts tobacco advertising. Instead, the ACLU speculates
about potr  1state or local government regulation of tobacco advertising,
and speculates--probably erroneously--about how the Supreme Court would
rule on such regulation. Speculation simply does not constitute a basis for
opposing the repeal of the preemption in question. The ACLU offers no
basis for its contention that a umquely harmful product, responsible for
more deaths each year in the United States than the combination of AIDS,

alcohol, murders, suicides, automobile accidents, fires, crack cocaine and

heroin, should be entitled to unique protection by Congress. Congress has
not preempted state and local government regulation of advertising for any
other consumer product. Finally, repeal of the preemption against state and
local regulation would not constitute "encouragement” by Congress to enact
unconstitutional legislation. Regardless of what the ACLU considers
"entirely predictable,” repeal by Congress of the preemption against «tate

and local regulation clearly would be constitutional, as well as good public

policy.

2. ACLU: "We believe that Section 955 invites state and local governments
to attempt to control the content of tobacco advertising. In our view, efforts
by states to regulate the manner in which tobacco is advertised (through

prohibitions of color, models, scenery, or regulation of the size of
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advertising, for 2xample) will yltimately be deemed violative of the First

Amendment."

REBUTTAL: Section 955 does not "invite" any action whatsoever. It
simply repeals a portion of the current preemption against state and local
regulation of tobacco advertising. No such preemption exists for state and
local regulation of other consumer products in this country, even though
tobacco causes far greater harm to consumers and places a far greater
burden on our economy than any other consumer product. Assuming that
state or local government regulation of tobacco advertising were to follow
enactment of Se ction 955, such regulation would very likely be upheld by
the Supreme Court, which has stated unequivocally that advertising of
products deemed by a legislature to be harmful can be banned or restricted
in lieu of banning the sale of the product. In any case, neither Section 955

nor S. 1883 in any way bans or restricts tobacco advertising.

3. ACLU: "It was frequently mentioned at your recent hearings on tobacco
that tobacco is a unique product. It is true that it is treated in special ways
by the federal government. Moreover restrictions on its use and advertising
are the subject of increasingly creative efforts by antismoking groups and

legislators who support thern.”
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REBUTTAL: The reality is that the ‘uniqueness’ related to tobacco lies in
the unparalleled weakness of federal taws governing the regulation of this
nation’s number on.. preventable killer. Tobacco products have been
exempted under every major health and safety law enacted by Congress to
protect the health of its citizens including the Consumer Product Safety Act,
Toxic Substances Act, Fair Labeling and Packaging Act, Hazardous
Substances Act and Controiled Substances Act. Contrary to the ACLU’s
claims of being called "creative efforts,” actions taken by groups such as the
Coalition on Smoking OR Health to change the laws, are designed to bring
tobacco in line with the way in which we regulate other consumer products
in this country. This includes both the removal of the existing fed=ral
preemption law to give the states the right to protect their citizens as well as
efforts to bring tobacco under the jurisdiction of a federal regulatory agency

for health and safety purposes.

4. ACLU: "Unlike other products such as toothpaste or hairspray, for
which federal law does not theoretically prevent impasition of Jocal
advertising restrictions, tobacco is uniquely the target of effoits to ban or

curtail commercial speech regarding it."

REBUTTAL; Itis because of the unique dangers of tobacco as a major
addictive killer of Americans that the state and local authoritiez should be
given the rights to protect their citizens as is the case for other products. If

toothpaste and hairspray were products responsible for the deaths of

214
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390,000 Americans, it would not be surprising to see both federal and state
governments taking the necessary action to protect the public’s health.
Whether the ACLU wishes to acknowledge the facts or not, such authorities
and rights presently exist for other products and are not "theoretical” as they
would have us believe. Itis partially because the federal government has
failed to take an active role in regulating tobacco products that states should
be allowed to take the necessary steps to curtail the advertising practices of
the tobacco industry. The long line of Supreme Court decisions in this area,
whether or not the ACLU wishes to accept them, recognize and reenforce
the rights of government to restrict or even ban commercial speech to
protect its citizens. One would be hard pressed to come up with a more
suitable example than that of tobacco, which is more deserving of

advertising regulation.

5. ACLU: "Current health warning inessages do not violate the First
Amendment and this system should not be supplemented by a mix of new

state and local restrictions.”

REBUTTAL: First, the legislation is not intended to remove the
requiremnents for a federally mandated health warning. Second, it is
hypocritical for the ACLU to not only oppose attempts to ban or restrict
advertising but to also advocate that state and local governments be
prohibited from imposing other requirements that are designed to protect
their citizens. Clearly this smacks of suppression of speech and is contrary

to the role of government in protecting the health and welfare of its citizens.
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SECRET DOCUMENT LEAKED AT CONFERENCH

PERTH (April 2) - Delegates Lo the Seventh World Conference on
Tobacoo and Health were greeted with a gift from an unusual
source -- the tobacco industry. A secret industry document
describing how to prepare for and respond to anti-tobacco groupe
was baing circulated to various confercace attendees by an
anonymous source.

Entitled "A Guide for Dealiny with Anti-Tobacco Pressura
Groups," the document describes an "early warning alert systenm"
to enchble the industry to recognize "danger signa’s" that give an
"early warning of an attack” and "enable the induatry to develop
appropriate plans.” The document also provides a "Pro= Forma
Aotion Plan“ to help guide the industry in preparing "for an
attack."

The 10 page guide, dated October 1989, was prepared by
Infotab. a London-based consultant for the tobacco industry.

Among the Key Indicators that the docunent refers to as
danger signals cf imponding attack from anti-tobacco advocates
are:

*» "rhe setting up of a Regional Workshop of activists:"

* "“The presance of activist group(s) and key individuals, e.q.
Garfield Mahood, Michael Pertschuk, Judith Mackay;"

{NOTE: Garfield Mahood 13 executive director of Canadian
Nonsmokers' Rights Association in Toronto: Michael Pertschuk is
co~diractor of the Advocacy Institute in Washington and former
“chairman of the Faderal Trade Commission; Judith Mackay 1s
director of the Asian Consultancy tor Tobucco Control in Hong
Kong, )

+ "“Thae getting up of 2 non-smokers' rights assoclation, e.q.
USA, canada;" and

» ¥The starting up of an anti's coalition, d4nd its

deve)lopnent. Especially dangerous 15 the calling of a press
conference by the coalition.™

part of the document's “Pro-f'orma Actiun Plan" 15 the
recommendation to:

* "Monitor the presence of krnown activists, e.g. Mahood.
CRITICAL." {emphaels in the original)

* ®“Monjtor any non-smokers' rights organjsations.*®

ARE
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* "sat up a national pro-smoking alliance." and

* "Uging research polls and surveyc to attack the credibility
of activists. Then merchondising favourable opinion.*

The document also outlines a communicationa plan "to be
undertaken through all appropriate media and PR channels with
DISPROPORTICHATELY high spending lcvels.® [emphasis in the
original}

Michasl Pertschuk, one o1 the activists named in tha report
and who was in Perth for the Conference, noted that “There is a
real aspect of dirty tricks about the document's contents, such
as advice to ‘monitor the

presence of activists,' which really means tailing them. It's
reminiccent of General Motors spying on kalph Nader.®

Dr. Judith Mackay, another acti“ist named in the raport,
Return for more:
said that she was "flattercd to the point of distraction to be
s0 named.

The Sevanth World Conference on Tobacco and Health is being
hald in Perth, Western Australia from April 1 - 5. 1t is baing
attended by 1,000 dologates from ove. 70 countries.

1244
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Coaliticn on Smoking OR Heaith
Second Floor
1615 New Hampshire Avenue, N.W.
Washington, D.C. 20009-2550
202) 2349375 e smcron

Fax: (202) 3326430 P .
A, b, b & Suitny

AU DeBCIOR

Cd & Sogpe
AGR, brtin, hyon § Subens

The Honorable Edward . Keonnedy

Chairman

Senate Committee on Labor and
Human Resources

428 Dirksen Senate Cffice Building

Washington, D.C. 20510-6300

Dear Senator Kennedy:

On behalf of the Coalition on Smoking OR Health, comprised
of tho American Heart Associstfion, tue American Lung Associstion
end the Amcvican Cenrir Society, we suhidt the enclosed document
for fnclurion in the record of your hearing on “The Tobacco
Product Bducation and Heslth Protection Act of 1990, which was
held on April 3, 1990.

Entitled “A Guide for Desling with Anti-Tobacco Pressure
Groups,“ tho document describes an “early warning alert systom”
to enable the tobacco industry to rocognize °dangur signals" that
give an ‘esrly warning of &n sttack” and “cnsble the industry to
develop appropriate plans." Tho guide, dated October 1989, was
propared by Infotab, a London-based consultant for tha tcdacco
industry.

while roprosentatives of the tobacco industry and the

advertising fndustry scek o exploit the Pirst Amendsent to
justify their unconscionable marketing practices, the aenclos«d
document demonstrates one of the ways in which the tobacco
induetry seeks to dampen freedom of both spoech and association.
Po' example, the guide sets forth & “Pro-Porma Action Plan* which

that tob coapanias “monitor the presence of known

activista,' calling this activity “CRITICAL® (emphasis in
original) Citing highly respected incividuals, such as Garfield

ANERICAN
AMERICAN *: LUNG ASSOCIATION CANCER
7 O e SOCETY
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Page 2
The Honorable Edward M. Kennedy

i
l

Mahood of Canada, Michael Pertschuk of the United States and Dr.
Judith Mackay ol Hong Kong, the guiae recommends the ‘ufing {of}
research polls and suzrveys to attack the credibility of
activists,” and °then merchandising favourable opinion.” In ~
short, the quide strongly suggests that far from promoting
freedom of speech and association, the tobacco industry engages
:n efforts to harass those who are dedicated to making known the
truth regarding the health consequences of tobacco use and the
effortse of ~he tobacco industry to target children, minorities,
young woxen, blue-collar workers and the less-educated in their
narketing and promotional efforts.

This document came to light at the recent Seventn World
Conference on Tohacco and Health convened in Perth, Australia.
We appreciate your consideration in introducing it into the

record.
Sincerely,
= ¢
Faaed e Wlatle Seatt D . Bl
Fran Du Melle Scott D. Ballin
Charrperson Leg:siative Counsel and
Coalition on Smoking OK vice President for
Heaith Public Affairs
Director of Goverament American Heart Assoc:ation
Relations

Anerican Lung Assoc:ation

wha N [Had .
John H Madig Jr.

Asgistant Vice President
for Public Affairs
Azerican Cancer Scciety

FOM/zO
Enclosure
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. INTRODUCTION

Rmm wndustry expenences have
given strong indxanons that the
industry somenmes has difficulty in
recogrusing the danger signals of
approaching attacks.

Analysis of the background to these
attacks enables the identification of a
number of frequently occuring
events and actvines We have called
these “kzy indicators”. and when
grouped together they form an
EARLY WARNING ALERT

SYSTEM.

The next section cf this Infotab gude
outhines the key indicators. Whilst
tocal expenience and practice will
show vananhons. it is recommended
that you 1dentify the kev *~dicators
exshng in vour own Country and
deade whether \our NMA, or other
industry group. 1s sufficently alert to
future at'acks

The last sechon emphasises the ne
1o draw up an action plan to meet
future attacks A PRO-FORMA

ACTION PLAN is outlined to he))

industry groups prepare their oW1

detailed local plans.

Neither the Early Warnung Alert
Svstem nor the Pro-Forma Acnon
Plan should be taken as
comprehensive They are designe
to &<t as checklists and guides to
help iormulate your own plans

918
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2. EARLY WARNING ALERT SYSTEM

Atacks on the industry are often
preceded by a number of danger
sigrals. Proopt recogrunon of these
sigrals aan help significantly 1n
giving early warning of an attack.
and enable the industry to develop
appropriate plans. The first stage 15
to recognise the danger signals — we
have called them KEY

INDICATORS:

21 The presence of a WHO Regional
Office or sub-office

2.2 The presence of an JOCU office
or Jocal cell

2.3 The setting-up of 2 Regional
“Workshop® of actvists, e g
AsiafPacific (Taipei), Latn
Ameriaa (Caracas), Europe
(Madsid), Middle East
(Baghdad)

24 The presence of achust groupl(s)
and key indinduals, e.g Garfield
Mahood, Michael Pestschuk.
Judith Mackay

25 The setting up of 3 non-smokers
nghis assoqation, e g USA,
Canada

26 The staring up of an ants’
coaliron, and ats development
e.g. Canada, New Zealand.
Scandinavia Especally

28

dangerous 1s the caliing of a

press conference by the

cozbbon

Coalition recogninon

charactenshes”

~ professional/career activists
with an ant-tobacco
background

- medicalhealth groups as
core

— ethical flash-point Once 3
certan numboer of medscal
groups jotn, then others wall
follow

- mobility. ¢ g useof the
New ZeaJand Toxc
Substances Board report 1n
Norway by Natonal Counal
on Smoking and Health
Chauman (Bjartvent), a red-
hot actvaist Also used in US
Congressional heanngs

The avalabity of existing or
enobiing legislation, e g Ireland
and New ZeaJand, to pive
government power 1o act
without further legislabon

The publicabon by the anns of 3
discussion document proposing
draftleguslaben e g New
Zealand "Tobacco Contro) Act
1989

« CUIOL FOR DEAUNG wTTH 1. T1 1OIACCO PRISSURE CASS?

29 The publicabon of an JOCU-
backed industry attack. e g
Smart Promoton, Sweden

210 The holding of the WHO World
No-Tobecco Dav Thas will be
explotted by the antis and
finked with natonal ang-
smoking proposals

Grouped together these ker
indicators present a formucable arrav
of danger signals Some, o; course,
represent senous attacks i their
own nght, but each key indicator
should be regarded as potentally
dangerous On a local basy, there
may well be other Ley indicators that
will alert you to an attack

Recommendations

1 Check your own counmn /market
for the existence of anc of these
kev indicators

2 M vou are able 1o 1denon any
key indicators. or several of
them, then review wath vour
local industry group the need for
preparatory work as pent of an
acnhon plan

e
ro
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3. PRO-FORMA ACTICNPLAN

There 15 much that can be done to
prepare for an attack. One or more
key indicators should alert industry
groups to developing an action plan,
and to taking preparatory sieps
Once the attack develops. then there
are a further senes of steps to be
taken, building on the earber
preparation.

Ths section outlines a PRO-FORMA
ACTION PLAN — 1 two parts

* Preparatory work
¢ Dot now!

3.1 Preparatory Work

Can we Jearn from the antis own
lessons? If we know how the anns
thunk, then what can we do to
prepare? In Canada in 1988. dunng
the political campaugn leading to
severe restnctons. the anb-smoking
Coabnhon leamt these lessons

¢ apply pressuse on the industry
80 “head-to-head” in arguments
with individuals

expl:.. subhc opuy

never underesamal? opponents
mobilize membershup

define the battleground

know the value of ethical coalition
disczedst opponents

use insiders

¢ use the whole retwork
¢ realise that “we have the power”

These are lessons fo. the industry to
leam also! In our own preparaton
worl. actions should be directed to

~ Discovering what powers
govemment murusters have? ~ s
there exssting or “enabling™
legaslation wh.<h ives the
government power t0 act without
wnroduang new lepislahon?

~ Idenhfying the legislative routes
and pobihcal procedures/
tumetable? What are the lobbying
opporturuhes?

— Getting to know personally

- key polincal contacts —
Mirusters. bureaucrats,
advisers

- mediadverasing groups (are
vou a member?)

- sports organusahons

- pro-smoking groups

- freedomibberty groups

- business groups

-~ trade Organusahons

- trade uruons

- acadefruc insntuthons

oo
L ok

ACUID. SO D
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= Who are they? What are thew
attitudes? Keeo an up-to-date
file on atntuaes of
pulamentanans (including
the opposinon)

— ldennhang the common ground
with all these groups ~ it
won’t be the same

- DO NOT WAIT UNTIL A
PROBLEM ARISES ~ make
fnends with them now ~ find
out thei interests and support
these

Conunually morutor the WHO/
1OCU offices/cells 1n vour
country

Morutor the presence of known
acuvists, e g Mahood
CRITICAL!

\Morutor the formabon of any
mh-smoking coalilion Antcipate
its use to Jaunch and co-ordinate
attacks

\Morutor any non-smokers nghts
orgarusahons

Set up 2 nahonal pro-smoking
athance

Form a Jobby/albance on freeaom/
Iiberty

= Mamntain industry viewsan the
media DO NOT WAIT UNTIL
THE CASE IS MADE AGAINST
YOU AND MINDS ARE MADE-
up

- Seleat a PR agency and
adverhising agency with up-to-
date knowledge of the polincal
process and experience 1n
advocacy campaigrung

— Prepase/acquire argumentation
on key 1ssues You don't have to
stait from the beqinrung ~ most
argumentanon already exsts

= Remember. tf you are an NMA
execubve your members all have
othe pnonhes Yau must be the
one 10 focus thewr runds on the
sigrubeance of the kex indicators

32 Dolt Now'

When speaific smolang coatro!
proposals are about to be made, or
have been made, and assumung vou
have taken prepasatory acvon —
what then?

This next <ection details pre-tormma
steps to budding up 2 loca. noustn
goup Acvon Plan

L13
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321 Background
Key factors are likely toindude

— detenoranon of the socal climate

— proposals to ban edvertising ond
sponsorship

-~ atar incease

- adraftbdl on ETS

= the establishment of an antss’

coalrhion

coalition support of others’

tuhanves

- exploitanon of WHO ‘World No
Tobocco Day’ by the anus

—~ key politcal dotes, e g a genera)
elechion

— global imphcations of one country’'s
regulahons cascading through
others — effects on marketing
freedoms, intelectual property
and volume

— anstitutionelNegal implicanons of
proposal

~ urgent need 1o prepare campaigns
and suboussions for use in the
immediate short-term

= need to mobilise global industry
resources urgently (human and
finanQa))

~ avadabiity of industry resources

3.2.2  Objective and Strategy

The objective 1s TO OVERTURN
THE PROPOSALS

Strategc consideranons are likely to
be determuned by

— identifyang opportunihes to delay
further resmcbons/regulanons/
legastanon

— taking advantage of opporturunes
to present the media and other
target groups with industry
orguments

— lobbrying action with target

audiences

5P procedures and
protocol to determine probable
deasion points and establish
campagn nnungs

gving a pohhical angle to
arguments by exploing the
polincal sensivnity of
parhamentanans 3nd the power
of smokers as voters and other
interested groups

323 Pohtical Tum “table

There w.. be 3 need to prepase
URGENTLY for the * worst case
polincal scenano Refinement of the
pohincal hmetable wall enable a

DD

AN}

~
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detailed AchonvCommurucanons
Plan to be determuned

The anns’ coalinon will have sts own
nmetable (o gain maxsmum value
from polincal protocol The industry
must assume the “worst case”
scenario and that it will be heawily
exploited by the coalinon

3.24 Outline Plan

Steps to consider for inclusion 1n
your own plan indude

Targets for industry arguments (those
you have made fnends with 1n your
preparatory work),

key Murusters and Cn1 Servants/
bureaucnats

Cabinet comuuttees

polincal party caucusiresearch
unis

business, trade, and popular
media including intemanonal
business media

smokers (smokers are voters')
supplers, agenaes, sports
Orgamisahions, unions,
emplovees, retaders/u holesalers,
growers

key iocal polincal representanves
intenanonal business and
adverhsing commurnunes and
0!8‘!\!9“0!\5

Forming indusw y lobby groups ard
ahances with assoqated interes*s,
with tne core arguments of freecor
liberey

Prepanng a detoiled atiocr on anas’
proposals to use with your targets
ldentfving/onefing saentific,
medical and advertisingssponsorsh
authonbeslorganisations (inctuding
WFA and IAA) Produang a pre-
active stand-alone brochure covenng
sunilar issues, with a general
populist approach.

Maintaining industry idennty and
arguments in the public’s mind o)
conhnuing with exsting medio
caempaigns but at 3 heavier weight
This will help to put pressure on
polincians by letting them see that
they cannot get away with
confidennal discussions cehind
dosed doors

Developing a direct mediz compain
amed at speafic proposals to
conhnue from exishng campaigns,
3 ligh spend level Do not depenc
on editonal coverage (e =n of
possible) but invest in meadia space
to enable your argumens o be
detaed 35 you want them, at the
tme vou want Supplement with |
and polincal campaigns
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Using research polis and surveys to
attack the credibiity of actvists
Then merchandistng favourable
opunuons

325 Timing

A CAMPAIGN HAS TO RUN
LITERALLY AS SOON AS
POSSIBLE Key lobbving actione
need to be undertaken by .ndustry
leaders and by wndustry albar s and
lobby groups, comolementar, .
advernsing campaigns Campaign
tpungs need to be compabble with
polincal deasion pownts.

Amongst the matenals/acivines to
consider prepanng are

— briefings/Mterature for target
groups

= meda mtertrews by industry

leaders and thud-pasty
Tepresentahves

advertisements ~ by wndustry and
by albances {merchandise the
advertsements 1n mailings)

features attacking the credibality of
ke coslihon achwasts

Sudeo conference of world experts/
authonaes i your country

pehtions from smokers and
retaders to government munusters

new studies, e g economue tmpact
studv of the effect of proposals
on jobs. revenue, trade
Introduce through medsa
conferences and 1nto media
advernsing

A CUIDI COR DIAUNC WITe ATT 1024 2CO PRESSURE CADUS

Key factors ase

stress the industry' s role 1n jobs
and revenue. and draw attention
10 the biased and unfar manner
t whuch the proposals were
drawn up

discredit the often imported
actvists of the coalinon — 1deally
through thurd partes

persuade smokers 1o make thew
views known to pobincal
representabives

draw attenhon 10 the katoc to be
brought to vour country’s
bustness and its reputahion in
the tternatonal bustness media

stimulate meda interviews to
complement media adverhsing
campagns

representatves — fake your case
to the mublic to make polihans
histen*

3.2,7 Resources
The local mdustn will need

= adediated orgamsing team and
suppest staff to bnef, direct and
co-cramate

-~ exeautTes with polincal and
lobbymg expenence to plan, co
ordinate and brief industry
leaders. Also to select and bnef
PR and adverhaing agenaes

= an exyenenced PR consultancy,
(bnefed easbier) used to PR and
lobbying programmes and thew
integrabon with advertising
campugns Also to give adwvice

612

= malings (use advernsement 316 C P
proofs) to target groups ommunications Plan = appeal to the public’s common
The requirement wul be based on sense, and sense of far play Use

maxamusing the impact of industry thus to pressunse pohticans - @ crezrre adverising agency

and turd parm arguments through (bnefed easbier) wath expenence
polibcal, media and PR opporturutes of adrocacy ampaigning  Also te
for counienng the proposals To be give advice on soategy
undertaken through all appropnate

on sgrategy and on politcal

contxts
— press release/press bnefings

wncluding major press
conferences to launch new

b - use petitions to Jocal pobheal
studres

representatives by wnterested

— letter writing campaign . local groups and present thus in

poltical representatives by media and PR channels with adverhsements = local ndustry czecutives 10 execute
Jeiectorate membess disproporzionatelv lugh spending - ntegrate all advertising and PR the tnefing and lobbying
levels achvihes with the common propanune

— photo opportumhes for media

presentahon of industry case (use purpose of bnnging polincal (s e

Q th nzr~na; and 1224 media) voters) pressure on Jocal polincal
ERIC oo -
yord ‘e
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A GUIDE FOR DUALING WTTH ANTI TOBACCO PRESSURE CROUPS

- company head and local office
suppor! of budget requirements —
CRITICAL!

= industry resources to provide key
argumentation on proposals and
co-ordinahon of saentfic and
adverhsing responses

If you are an NMA executive you
will have thought of all, or some of
thus, at some time }f you have not
been attacked yet, then vou have
tume to set up the preparatory work
~ if you do this you have a real chance
of tackling the proposals at draft stage

1 Rewview your own ndustry
gToup’s preparahons for an
attack Are they suffioent? What
more could you do? Are your
head office members, and
Infotab, alerted to the situahon?

2 Prepare your oun industny
group action plan - DO IT
NOV\”
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TADven e Newspaper Publohers Accor agtione
- !

Mading Acdress Box 17407 Dulles Arport. Washington DC 20041
Otfices The Newspaper Conter

11600 Sunrrse vatey Or Reston va 22091 (703) 648-1000

March 22, 1990

The Honorable Edward M. Kennedy
SR-315 Russell Senate Office Building
Washington, DC 20510

Dear Senator Kennedy:

The American Newspaper Publishers Association, a nauonal trade
association representing more than 90 percent of the daly end Sunday
newspaper circulation in the United States, opposes Section 955 of the
““Tobacco Product Education and Health Protection Act of 1990

(S. 1883). As we note in our enclosed Comments, Secuon 955 is
wnconsistent with First Amendment guarantees and wise public policy
favoring free speech in the commercial markeiplace of ideas

Section 955 could lead state and local legislatures to create a
patchwork of tobacco advertising regulations that — as a pracucal
mater — would result in the elimination of all commercial expression
concerning tobacco, a controversial, but lawful product.

ANPA believes that Congress should continue the wise public policy
it established 25 years ago when it preempted state and local
regulations < ver tobacco adverusing through the Federal Cigarette
Labeling .nd Advertising Act. That policy recognizes the natonal
naw of tobacco adverusing and that regulation of nationat
advertising requires nationsf uniformty.

ANPA, on the other hand, supports the approach taken 1n Section 911
of S. 1883 Governmeat funding of public information campaigns
regarding tohacco use and health will encourage the kand of robust
debate and exchange of information which 1s vital to our free society

We, thesefore, respectfully request that you oppose Section 955 and
vore to delete 1t from S 1883

Sincerely.

Enclosure
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STATEMENT OF
THE
AMERICAN NEWSPAPER PUBLISHERS ASSOCIATION

The Amencan Newspaper Pubhishers Association (ANPA) opposes Section 955 of the
“Tobacco Product Educauon and Health Protection Act of 1990”. This sectuon! would
remove federal preemption over state and local regulaton of tobacco product advertising
ANPA believes that this removal would interfere with the free flow of 1nformation about a

controversial, but lawful product.2.

ANPA represents about 1,400 newspapers — more than 90 percent of the daily and
Sunday newspaper circulauon 1n the Umited States. The Association also includ. a
substantial portion of the non-daily newspaper circulaton, ANPA consistently has
defended the First Amendment night to speak and hear competing voices in the marketplace

of 1deas.

Passage of section 955 would lead to a patchwork of confhicung regulanons ihat could
result in a de facto adverusing ban In fact, it 1s hara to uncerstand what purpose the
section has other than to encourage the states to create conditions 11 which 1t would b~
smpractical for cigarette manufactuicers to adveiise.  The notion that government power
should be used to control unwanted behavior by hmiting the nght to speak about that

behavior stnkes at the ~eart of the First Amendment’s meaning  That the speech to be

U Secuon 955, 1n pestinent par  states that

“Nothing 1n the Federal Cigareue Labeling and Adverusing Act  or the Comprehensive
Smokeless Tobacco Health Education Act . shall prevent any State or local government from
enacting addiuonal restncuons on the advertsing, . of tobacco products to persons under the age
of 18, or on the placement or focaun of adverusing for tobacco products that 1s displayed solely
within the geographic area governed by the applicable State or local govemment. such as
adverusing on billboards or on transit vehicles, as long as the restncuons are consistent with and
no less restnictive than the requirements of this subude and Federal law ™
2 ANPAs nterest m the regulaton of tobacco adverusing denves from our concem about the impact
of such regulation on the free flow of infurmaton about all lawful products  Newspaper bacco advertising
revenues are negligible and have been declining steadily  The latest figures available from the Newspaper
Adverusing Bureau show that only U 3 percent of all newspaper advertising revenues are denved from
tobacco advertising  Passage of Secuon 955 would have Ltde or no impact on these revenues
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himited is commercial speech about the lawful use of a controversial produc dees nothing

to mitigate the constitutional harm.

Print media are distnbuted on a multi-state basis. The disseminanon of news and
advertising, especially nanonat adventising originating throughout the nation, requires
continuous interstate transmission of matenals and payments Thus, commercial speech by
1ts very nature 1s an integral pant of interstate commerce Restricung the flow of tobacco
foreation in one state necessanly wall impede the flow of information concermng tobacco
in other states3  Further, 1t will be impossible to shield each state from the advertising
regulations of other states  Publishers will be forced exther to carry only the type of
advertising that satisfies th2 most restrictive state regulation or to avoid such adverusing

altogether.

ANPA behieves that Congress should continue the wise public policy 1t established almost a
quarter of a century ago that favors the free exchange of coramercial informauon. In the
late 1960's, it decided that a muluplicity of State and local regulanons pertaining to cigarette
labels and advernsing could create “chaotic marketing conditions and consumer
confusion ™ Congress repeatedly expressed its determinatien * 10 avo:d the chaus created
by a mulupnciv of conflicung regulatons” by preempung state and local regulation of
aigarette’ advern ing and of smokeless tobacco adverasingd It wasely recogmzed that the

regulation of natoaal adverusing requires nanonal uniformity,

3 Although states and focaliuses currently rcgulate the adverusing of consumer products or services,
such as automobiles or contracior services, these regulauons genesally control prcing inforss ation and othe;
local markeung pracuces of iucal businesses. Tobacco advertising, 0n the other hand, i, olves the offering
of products for sale on a national scale It generally onginates from national manufacturers, not local
businesses,

4 'S Rep No 195, 89th Cong . ist Session 4 (1963). HR Rep No 449, 89ih Cong , Ist
Session. 4 (1965)

5 s Rep No 5° 91istCong, Ist Session 12 (1969) See also Cigareite Labehng and Adverusing
Heanng on H R 6541 before the Consumer Subcommitice of the Senatz Commuttee on Commeice, 91si

.\
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Good public and constitutional policy sull favors the free exchange of commercial
information. Our Supreme Court continues to recognize the importance of commercial
speech to our society. See e 8., Beard of Trustees of the State University of New York v.
Fox, 109 S. Ct. 3028, 3034 (1989), Zauderer v Office of Disciplinary Counsel, 471 U.S.
626, 647 (1985). State or local suppression of all truthful speech about lawful tobacco
products would frustrate this policy r ~ ‘ree exchange — a policy encouraged by Section

911 of S. 18837,

ANPA supports the approach taken in Section 911 of S. 1883 to encourage more speech
about tobacco Free and informed consumer chor~e depends upon the informational value
of commercial speech. Depriving citizens of the information needed to make a free choice
is not a permissible way to “dampen” the use of tobacco products. See Central Hudson
Gas and Electric Corporation v Public Service Commission of New York, 447 U.S., 557
at 574 (1980)(Blackmun, J., concurmnng in judgment). However, expenience has shown
that “in the aftermath of the broadcast ban on cigarette commercials, the number of
informational messages on smoking and health was also r~duced”. See Federal Trade
Commission, “Staff Report on the Cigarette Advernsing Investgation” (May 1981) at 5-5

Cong . 151 Session 103 (1960)(Sen Magnuson){adverusing 1ssuc 1s “a national matier™), td at 120 (Sen
Goodell)need for federa! preempuon “so you don't have to deal with State and local regulations™), «d at 130

6 15U.S.C $4406 (1986)

7 Secuon91l.1n perunent part, staies that

“The Center [for Tobacco Products) shall make grants to, or enter into contracts with entstics
to conduct public informauon campaigns concerming the use of tobacco products  Entties
cligible to receive grants . shall . . provide public informaton campaigns regarding tobacco use
and health, through the use of --

(A) public service announcements,

(B) pusd adverusing messages; and

(C) counter adverusing to provide the public with informauon o counter the messages

tn tobacco advertisements that promote 10bacco use,
that are designed for television, radio and pnat media, biliboards. and public transit adverusing
that shall wam youth and other individuals, . conceming the health and safety nsks of tobacco
use”
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Thus, the de facto ban resulting from Section 955 might tend to reduce the amount of health

messages encouraged by Section 911.

ANPA belicves that it would be bad public policy for Congress to remove federal
preemption over state and local regulation of tobacco advertising. Removing federal
preemption would allow multiple state and local advertising regulations that would have the
practical effect of an outright advertising ban. Government bans on the advertising of

lawful products are contrary i our tradition of robust speech and debate io assure an

informed citizenry.

We therefore respectfully request that this Committee delete Section 955 from S. 1883,

34-5190-90 - 9
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CALIFORNIA STATE UNIVERSITY, LONG BEACH

OEPARTMENT OF SPEECH COMMUNICATION, WH8 712
(213) 9064301

March 16, 1990

The Honorable Edward M. Xennedy
Senate Committee on Labor and
Human Resources

SD 438

washington, D.C. 20510-6300

Dear Senator Kennedy:

As President of the Freedom of Expression Foundation, I have
testified before several Senate and House Committees regarxding
the Pirst Amendment status of commercial speech. I was called
before those committees because of my special expertise regarding
the Pirst Amendment and the protection it affoxrds to all speech.
Currently, I am also Professor and Chair of the Communications
Department here and Director of the Center for First Amendment
Studies for the campus. My resume is enclosed to indicate my
research and academic credentials on this topic.

Given these qualification, I am requesting that the enclosed
testimony be included in the record of your hearing on S. 1883 on
April 3, 1990. I am particularly concerned about the provision
of the bill which would repeal the federal pre-emption of state
rules. As I'm sure you know, the Pirst Amendment freedoms we
enjoy were encorporsted by the Fourteenth Amendment so that wo
would be protected on the state as well as the federal laevol.

Thank you for your kind considezation on this matter. And
ny best to Tom Rollins of your staff.

Sincerely,

/' - AT

Craig Smith

cc: Soenator bob Packwood

wr

1250 & Long Bosch, $0840-2607
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ALL SPEECH IS CREATED EQUAL
by

Craig R. Smith
President, Preedom of Expression Poundation
Professor, Communications, California State U., Long Beach

The Declaration of Independence holds °“these truths to be
self-evident, that all men are created equal; that they are endowed
by their Creator with certain unalienable rights; that among these,
are life, liberty, and the pursuit of happiness.“{1] The Colonists
fought a revolution tO secure individual rights and civil
liberties, and enshrined them in & written constitution to ensu-»
that no government could ever take them away.

The Pirst Amendment Of that Constitution guarantees the right
of free expression to all Americans. I% reads: “Congress shall
make no law . . . abridging the freedom of speech, or of the
press.*{2] Although every word spoken Or printed uriginates in the
human thought process, the Pounders failed to recognize explicitly
the simple fact that, ir addition to men and women, all speech is
created equal. Unfcrtunately, this omission has allowed the
government to categorize speech according to the message and the
medium used to disseminate it, and to extend varying degrees of
First Amendment freedom to the different categories. Words
appearing as opinion in print are accordea greater protection than
those same words whun read as part of the nvening newscast.
Moreover, advertisements for cortiraceptives and abortion clinics
are protected by the Constitution while ads for cigarottes and
casinos are suhject to restrictions imposed by the Congress, the
regulators and the courts Whether Or not one agrees with this
policy, one must examine the rationale for establishing these
different categories, to understand what kind of speech is included
in each of the categoriss, and %O knuow precisely how much
protection that speech is accorded. Such ar analysis shouid
motivate those affected by these resixictions, including large and
small corporations, advertisers, and the public at-large, to
eliminate all artificial distinctions used to categorize speech.
After all, if you take the time to read the newspapers printed in
1791, the year the FPirst jimendment was added to the Constitution,
you’ll see that the papeérs the Founders chose to protect from
government jinterference aAre filled with advertisements for all
sorts of products. Commercial speoch was not a separate category
of discourse in the minds of the Framers of the Constitution.

Let me focus on the commercial/non-commercial categorization
ot speech in my testimony.{3) Particular attention will be given
to the commercial speech doctrine, under which product advertis.ng
wags atripped of FPirst Aamondment protection. Supreme Cou-.t
decisions from Valentine v. Chrestensen decided in 1942 to Posnadas

v. Tourism Co. of Puerto Rico,{4) decided {n 1986, wi:tl be
explcred.

A. NON-COMMERCIAL SPEECH
Non -commercial speech is another name for issue- riented or
political speech. This category includes expression .oncerning

public affairs, candidates for public office, government
operations, and other elements of the democratic nrocess. Tt
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appears as campaignh rhetoric, editorial corment, and legislative
debate. The FPounders, who were strongly influenced by
enlightenment thinking, considered political expression to be the ' ‘
purest form of speech, and therefore accorded it the greatest
degree of First Amendment protection.

The idea that political speach had to be protected at any cost
dates back to Colonial days, during which he press and the public
were not allowed to express themselves freely on matters of public
concern, The King and his government often used restrictive
measures, such as licensing of printing presses and the doctrine
of seditious libel, to silence unfavorable public comment.{5)
After America won its independence, it repudiated the laws which
allowed the King to stifle the free flow of ideas.[{6]) The Supreme
Court has recognized that the protection of political speech was
of paramount concern to the Pramers of the Pirst Amendment, and
that the Amendment itself was a direct response to the “persistent
effort on the part of the British governzment to prevent or abridge
the free expression of any opinion which seemed to criticize or
exhibit in an unfavorable light . . . the agencies and operations
of government.={7)

Protection of political speech advanced two imports ¢
democratic goals: 1) an informed citizenry that would be capabie
of making educated decisions on matters of public concern, and 2)
a free and open marketplace of ideas wherein the truth would
ultimately prevail. Because the government was based on “the
opinion of the people,” Thomas Jefferaon argued that public
opinions must be fully infcrmed.{8] Only through a vigorous and
spirited public debate could citizens be educated about the actions
of their government and react responsibly. The press was essential
to the process. On this subject, Jefferson once remarked: “No
experiment can be more interesting than that we are now trying, and
which we trust will end in @stablishing the fact, that man may be
governed by reason and trut, OQur first object should therefore
be, to leave open to him all the avenues to truth. The most
effectual hitherto found, is the freedom of the press.-{9]

Benjamin Pranklin believed that the search for truth was at
the heart of establishing the right to Iree expression and that
this goal could be achieved only through the promotion of an
unlicensed and uncensored press. In -An Apology for Printers,”
which appeared in the Penngylvania Gazette on June 10, 1731,
Pranklin noted philosophically: “That the Opinions of Men are
almost as various as their faces; an Observation general enough to
become a common Proverb, So many Men sO many minds.* Pranklin
belijeved that it was a printer’s duty to provide space for the
discussion of public issues, at least to those who were willing to
pay for it. “"Printers are educated in the Belief, that when Men
differ in Opinion, both sides ought equally to have the Advartage
of being heari by the Public; and that when Truth and Brror nave
fair Play, the former 1s always an overmatch for the latter: Henc:
(printers] cheerfully serve all contending Writers that pay t*.m
well, without regarding on which side they are of the Questicn ;a
Dispute.-[10}
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Justice Oliver Wendell Holmes s recognized as having
defir:itively stated the rationale for according the highest degree
of protection to the discussion of 1deas: ~[T}he ultimate good
desir~d 1s better reached by free trade in ideas -- that the best
test of truth 1s the power of the thought to get accepted in the
compet:tion of the market, and that truth 1s the only ground upon
which their wishes safely can be carried out. That at any rate is
the theory of our Constitution."[11]

on many occasions, the Supreme Court has emphasized the
importance of politicz]l speech to our pluralistic society. In
Garrison_v. Lou:siana,{12] Justice Brennan declared that "speech
concerning public affairs 1s more than self-expression; it 1s the
essence of self-government.-{13] 1In Cohen v.

California, [14] Just:ice Harlan was more philosoph:ical:
The conhstitutional right of free expression . . . is designed
and intended to remove governmental restraints from the arena
of pubiic discussion, putting the decis:ion as to what views
shall be voiced into the hands of each of us, in the hope that
use of such freedom will ultimately procu-e a more capable
citizenry and more perfect polity and in the belief that no
other approach would comport with the premise of individual
dign:ty and choice upon which our political system rests.([l15]

In Bucklev v. Va.._o{l6] the Court asserted:

Discussion cf publiT 1ssues and debate on the qualifications
5f candidates are :integral to the cperation of the system of
government established by our Constitution. The First
Amendrment affords the broadest protect:on to such political
expression :n order "to assure [the] unfettered interchange
2f 1ideas fcr the br:inging about of political and social
changes desired by the people. {17}

More recentiy, tue Court reaffirmed that ‘speech on matters of
paklic 1ssues cccupies the 'highest rung of the h:rerarchy of First
Amandrment values,’' and 1s entitled to special pro- tection."[18]

Corporate speech concerning matters of public importance 1s
a.sc protected as political, ncn-commercial speech, accoerding to
the Supreme Court.{19] Moreover, editorial advertisements
concerning matters of public importance are protectad by the First
Amendment regardless cof whether the comments promotc the economic
interest of the corporate speaker.{20]

The Supreme Court recently reaffirmed this position on
corporate non cormercial speech. In Pacific Gas and Electric v.
Public Ut:il:ty Commission of Califcrmia,{2l] the question was
whether a state regulatory agency could require a privately owned
stility to include the speech of third parties, with which :t
iisagreed, in the ut.lity's monthly billiing envelopes. Pacific Gas
and Eieztric ‘ PG&E , had for the past 62 years distributed a
1ewslet~er t- 1ts three million <customers 1in 1ts billing
envelopes [22° Tre newsletter i1ncluded political editorials,
feature art.cles, t.ps oOR energy conservation, and i1nformation on

ct -
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rates and services.{23] In 1980, a special interest group
petitioned the State Public Ut:ility Commission arguing that PG&E
should not be allowed to distribute political editorials at the
ratepayers’ expense.[24] The California PUC ruled that any "extra”
envelope space was ratepayer property, and it required PG&E to
allow outside groups to use the extra space to raise funds and
disseminate counter editorials.(25] PG&R believed that its First
Amendment rights had been violated and appealed to the U.S. Supreme
Court.

The Supreme Court sided with Pacific Gas and Electric, holding
that speech does not lose its protection because of the corporate
identity of the speaker.[26] Forcing PG&E to provide space in its
envelopes for the expression of particular views with which it
disagreed was "antithetical to the free discussion that the First
Amendment seeks to foster."[27] Moreover, the Court stated that
PG&E had "the right to be free from government restrictions that
abridge its own rights in order to ‘enhance the relative voice’ of
1ts opponents.”[28]

On the regulatory front, corporations recently won another
victory for editorial non-commerc:ial speech when an Administrative
Law Judge (ALJ) dismissed a complaint of the Federal Trade
Commission against the R.J. Reynolds Tobacco Company.[29] R.J.
Reynolds ran a newspaper advertisement which discussed health
queations surrounding the use of tobacco products. The FTC brought

a complaint under Section 5 of the FIC Act for deceptive
advertising. The ALJ stated that Reynolds’ “cigarettes and
science” advertisement was “clearly an editorial,” and “not

commercial speech by any stretch of the imagination.”[30] As such,
the ALJ determined that Reynolds’ ad was not subject to the FIC’'s
Section 5 jurisdiction, which allows the PTC tO requlate commercial
speech that is false, misleading or deceptive. Moreover, the ALJ
asserted: "(E}ditorial or noncommercial speech, such as Reynolds’
ad, does not lose the full protection of the Pirst Amendment simply
because it contains inaccurate or incomplete information, or some
language which may arguably be construed Or misconstrued to imply
a promotional message, or some other message regarded by comp.aint
counsel to be contrary to the public interest Or

otherwise objectinnable."”[31]}

B. COMMERCIAL SPEECH

Alth _ugh defining commercial speech has not been easy, it 1is
generally recognized as advertising that does no more than solicit
a commercial transaction.[32] The courts have generally treated
thirs speech differently than fully protected non-commercial speech,
despite the fact that the Framers of the First Amendment never made
such a distinction in any of America‘s formal documents.
Contemporary historians have argued that the Founders were not
simply trying to protect political speech; they were, after all,
merchants, farmers, inventors, men of commerca who believed that
making a living was essential to the pursuit of happiness.(33]
Commercial advertising pervades the eight daily newspapers that

5
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were published in America in 1791 at the time the First Amendment
was ratified. Advertising was certainly recognized by the Framers
as an important avenue for pursuing one’'s livelihood. Interfering
with the livelihood of a colonist was something that our Founders
pledged their sacred honor to prevent.

Nevertheless, commercial speech is subject to government
restrictions that would be unconstitutional if applied toO most
non-commercial speech. Indeed, until recently, commercial speech

enjoyed no protection at all under the First Amendment. The
Supreme Court articulated this policy in Valentine v.
Chrestensen(34] 1in 1942. Chrestensen involved a New York

businessman who was arrested for distributino handbills advertising
a submarine exhibition. New York Ci*v's %anitary Code explicitly
provided dichotomous treatment of commercial and non-commercial
speech: it forbade the distribution of commercial and business
advertising material but permitted the distribution of handbills
devoted to "information or public protest."[35] Chrestensen’s
double-faced handbill consisted of both a commercial solicitation
and « protest against the City Dock Department for refusing toO
provide wharfage facilities for his exhibit. But the Court held
that the purpose in affixing the protest to the handbill was to
evade the prohibition of the ordinance and that "[i]f that evasion
were successful, every merchant who desires to broadcast
advertising leaflets in the streets need only append a civic
appeal, or a moral platitude, to achieve immunity from the law’s
command. "[36] In conclusion, the Court emphatically declared that
the First Amendment simply did not apply "as respects purely
commercial advert:ising."[37]

Chrestensen gave rise to the commercial speech doctrine, which
holds that speech promoting goods and services is less deserving
of constitutional protection than speech rromoting issues or ideas.
As late as 1973, the Supreme Court was still adherxing to this
two-tiered approach. In that year the Court ruled that although
newspapers have editorial discretion to select and place
advertisements, that discretion did not allow them to publish
commercial ads if their placement viclated a local ordinance
proscribing employment discrimination.[38)

In 1975, the Court departed from this kipolar approach and
recognized that commercial speech should be accorded some First
Amendment protection. In Bigelow v. Virginia,[39] the Supreme
Court overturned the conviction of a Virginie newspaper editor who
was found guilty of running advertisements for a New York abortion
referral service at a time when abortions were illegal in Virginia.
One reason the Court decided to extend limited protection to these
advertisements was because it believed that Virginians had a right
to receive the information. The Court rejected the contention that
an advertisement for abortion services was unprotected because it
was commercial: "Our cases . . . clearly establish that speech is
not stripped of First Amendment protection merely because it
appears in that [cormercial] form."({40])

By rejecting the "rigid two-tier typology" of Chrestensen, the
Court in Bigelow made clear that simply labeling expression as

6
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"commercial” did not end the matter. Instead, it began an inquiry
into how much protection such speech is entitled to, or how much
regulation could be imposed by government. That inquiry is
essentially a balancing test, which the Court described as "the
task of assessing the First Amendment interest at stake and
weighing it againe. ti.a public interest allegedly served by the
regulation."(41] Bigelow did not answer this inquiry explicitly
other than to note that "advertising, like all public expression,
may be subject to reasonable regulation that serves a legitimate
public interest." Although Bigelow marked the first movement away
from the commercial speech doctrine, the precedential value of the
case was questionable because the advertisement at issue did
contain non-commercial information of public interest.(42)

If there were any doubts as to the viability of Chrestensen,
however, they were put to rest the following year in the landmark
case of Virginia State Board of Pharmacy v. Viraginia Citizens
Consumer Council.(43) In Virginia Pharmacy, the Supreme Court
reaffirmed Bigelow in the context of a purely commercial
advertisement. Virginia Pharmacy involved a group of consumers
who argued that the First Amendment prohibited the State from
banning advertisements carrying prescription drug prices. The
State claimed that this regqulation of commercial speech was
necessary to maintain high professional standards for pharmacists.
Rejecting the State’s asserted interest, the Court said that the
essential issue was not whether this regulation was
well-intentioned, but rather, whether the speech being regqulated
was protected by the First Amendment. The Court went on to reject
the idea that commercial speech "is wholly outside the protection
of the First Amendment."(44] While the Court did not accord such
speech full protect:ion under the Constitution, it repudiated "the
highly paternalistic view that government has complete power to
suppress Or regulate commercial speech."(45) The end result,
however, was the creation of a second-class status for commercial
speech -- granting such speech some, but not complete, protection.

Varginia Pharmacy thus rejected the premise of the commercial
speech doctrine as enunciated in Chrestensen -- that commercial
advertising may be regulated on the same terms as any other aspect
of the marketplace. Even though the advertiser’s interest is
purely "economic," the Court wrote, "that hardly disqualifies him
from protection under ‘he First Amendment."(46] The Court also
recognized in Virginia Pharmacy that consumers had a right to
recerve commercial information: "As to the particular consumer’s
interest in the free flow of consumer informaticn, that interest
may be as keen, if not keener by far, than his interest in the
day’s most urgent political debate."(47) Moreover, in commenting
on virginia’s desire to encourage its citizens to patronize
"professional” pharmacists by suppressing price information, the
Court demonstrated a sophisticated grasp of how the market for
information works:

There is, of course, an alternative to this highly

paternalistic approach. That alternative is to assume that

this information is not in itself harmful, that people will
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perceive their own best interests 1f only they are well enough
informed, and that the best means to that end 18 to open the
channels of communication rather than to close them. (48]

The state’s regulatory goals were meant to raise public esteem for
the profession, encourage more small pharmacies, and lessen the
demand for putentially dangerous drugs. While these goals were
well-meaning, the state’s regulatory approach -- an outright
advertising ban -- was detrimental to consumers.

If one side of the coin is limited protection, the other side
is limited regulation. Bigelow declared that commercial speech may
be subject to "reasonable” requlation. Virginia PharmacY mentioned
some of the ways in which commercial speech may be restricted as
to time, place, and manner.(49) Advertising that proposes illegal
activities can be banned; untruthful or misleading speech may be
restricted. (50) Moreover, the First Amendment does not prohibit
government "from insuring that the stream of commercial information
flow cleanly as well as freely."(51) So there should be no
question that States and the Federal Government can regulate and
restrict advertising in the same manner that they restrict unlawful
and deceptive business practices, such as fraud and swindling.
What the Court faced and overruled in Virginia Pharmacy, however,
was not regulation of commercial speech, but its complete
suppression. This, the Court ruled, was impermissible under the
Constitution whenever the speech was truthful and concerned legal
activity.

Four years after the Court decided Virginia Pharmacy, it
articulated standards for determining the degree of commercial
speech regulation that was permissible. In Central Hudso S V.
Public Service Commission,([52] the Court announced a four-part test
for evaluating the constitutionality of restrictions on commercial
speech. The first part established criteria for determining
whether commercial speech was protected at all. To be entitled to
r-otection, such speech "must concern lawful activity and not be
misleading."(53] The next three parts articulated standards for
determining the degree of regulation permissible: “"whether the
asgserted governmental interest is substantial,” second “whether the
regulation directly advances the governmental interest asserted,"”
and third “whether it is not more extensive than is necessary to
serve that interest.=[54)

In Central Hudson Gas, a State Public Service Commission
regulation prohibited all public utility advertising that promoted
the use of electricity.[55] The state argued that this ban on
commercial advertising was supported by the national policy
favoring conservation of energy resources.[56) 1In applying their
four-part test, the Supreme Court held that this regulation was far
more extensive than necessary to promote conservation.(57] The
Court noted that some promotional advertising would have no effect
on energy consumption. (58] The total suppression of public utility
advertising was more than was necessary to promote energy
congervation.(59)

The last part of the Central Hudson Gas test is probably the
8
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key to the Court’s thinking on this issue and best summarizes the
relevant standard. Commercial speech enjoys protection but a
degree of regulation may be allowed which is in proportion to the
governmental interest it promotes -- no more than is necessary to
accomplish the task.

The Court reaffirmed the Central Hudson Gas standard in 1982.
In In re RMJ, the Court elaborated on how much regulation may be
imposed in an attempt to halt false or deceptive advertising. It
established a standard analogous to a sliding scale where the
degree of regulation is proportional to the degree of
deception.(60) The remedy may be no more restrictive than
necessary.

Given the great strides made 1n recent years to elevate the
status of commercial speech, the Supreme Court’'s decision in
Posadag v. Tourigsm Company of Puerto Rico[61) surprised many
constitutional scholars. Posadas involved a challenge to the
constitutionality of a Puerto Rico statute that restricted
advertising of casino gambling in the local publicity media. 1In
an effort to deter gambling by residents while encouraging gambling
by tourists, Puerto Rico authorized casinos to advertise their
"games of chance . . . through newspapers, magazines, radio,
television and other publicity media outside Puerto Rico."[62)
Thus, casinos 1n Puerto Rico were free to advertise to tourists in
official tourist guides and in outside media such as the New York
Times Or network television, but not to local inhabitants, who were
by law permitted to gamble in local casinos.

After noting that the particular kind of commercial speech at
issue in the case concerned & lawful activity and was neither
misleading nor fraudulent, the Supreme Court applied the four-part
test it had established in Central Hudson Gas. The Court found
that the government of Puerto Rico had a substantial interest in
reducing the demand for casino gambling by local residents because
gambling tended to disrupt family units, foster prostitution, and
increase local and organized crime.[63]) The Court held that the
restrictions on advertising directly advanced the government‘s
interest because advertising served "to increase the demand for the
product advertised."{64) Moreover, the Court asserted that the
advertising restrictions were no more extensive than necessary to
serve the government's jinterest 1n reducing demand for casino
gambling.({65])

The most curious aspect of the five to four decision in
Posadas is that the majority departed fiom the Court’s earlier
precedents, which held that the goverrmint could not ban the
advertising of lawful products or services. In Posadas the Court
narrowed the extent of the constitutional protection accorded
commercial solicitationsz by allowing a government to prohibit the
advertising of any lawful precduct as long that government possessed
the greater power to ban the underlying activity promoted in the
advertising.[66] Moreover, the Court declared: "It would . . . be
a gatrange constitutional doctrine which would concede to the
legislature the authority tc totally ban a product or activity, but
deny to the legislature the authority to forbid the stimulation of
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demand for the product or activity through advertising on behalf
of those who would profit from such increased demand."[67} The
Court regarded an advertising ban as a valid "intermediate kind of
response” that was npot prohibited by anything in the Pirst
Amendment.[68) Accordingly, for the advertising to be fully
protected, the underlying activity had to be constitutionally
protected. Contraceptives and abortion clinics were two examples
cited by the Court where the government could not prohibit the
advertising.[69)

Th»<, despite the consumer’s interest in receiving information
relatinj to lawful products and services, an interest which was
recognized in virginia Pharmacy as being "as keen, if not keener
by far, than his interest in the day’'s most urgent political
debate, * the regulators and the courts treat commercial and
non-commercial speech differently for purposes ¢f the First
Amendment.

III. IMPLICATIONS

Posadas may be read to say that any product advertisement can
be banned 1f the government has the power to ban the product
itself. fThe Court has already indicated that advertisements for

protected. But what about products or services that are not
directly protected by he Constitution?

Just as there are different categories of speech, there are
different categories of products. The majority of consumer
products fall into the legal/useful /harmless category. The
government has no substantial interest in banning the advertising
of products within this category, for example, shampoo and ball
Po1nt pens. Hundreds of brands of shampoo compete for consumer
dollars. Advertisements may emphasize price, or a particular
quality the shampoo provides, such as "shiny hair,” "pore body, "
or "less dandruff.* while shampoo might sting if 1f gets in one’s
eyes and could be dangerous if taken internally, interests of thas
nature are not substantial enough to justify an outright ban on
shampoo advertlsxng, ~hich would remove valuable information from
the consumers who are looking for a shampoo to achieve a particular
result for their haxr. Moreover, 1f a preoduct is
legal/useful/harmless for the purpose that i1t 1g sold, for example,
using a pall point pen to yrite or draw, the fact that it could be
used for scme other purpose, for example, using that same pen as
a dagger, would not Justify a government ban on pen advertisements.

Another group of products is categorized as legal/harmful/
beneficial. Casino gam' ing, the subject of the advertising ban
1n Posadas, would fall 1nto this category because, while it ig
arguably harmful because 1t may increase local and organized crime
and disyupt family units, it 1s alsgo arguably beneficial because
1t promotes tourism and is a form of recreation. Under a broad
reading of Posadas, the government could ban the advertising of a
legal/harmful /beneficial product if the government demonstrates

10
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that the ban is likely to reduce the demand for that product. vThe
fact that the product has some beneiicial aspects seems irrelevant
to the Court.

Such a reading of posadas would have broad implications for
manufacturers, distributors, and advertisers of products, which,
over the last few years, have been the subject of medical reports
suggesting potential harm tO consumers. For the most part, these
products are not inherently harmt=l The harm comes from excessive
use. For instance, eggs are 2 good source of protein, but they are
also high in cholesterol. Eating too many could contribute to
heart disease. Salt contains sodium, which is a mineral essential
to maintaining good health, but too much sodium may cause high
blood pressure. Coffee and tea help people relax, but they contain
large doses of caffeine, which is a known carcinogen. Under a
broad reading of Posadas, the government could ban the advertising
of these legal/harmful/ beneficial products as an intermediate step
to the outright ban of the product itself.

Thus, a broad reading of Posadas would allow the government
to institute an outright ban on the advertising of legal products
1f the government could demonstrate that such a ban would reduce
excessive use Of the product; regardless of whether the harms
resulting from excessive use outweighed the benefits derjved from
normal or responsible use. For example, recent medical studies by
insurance companies and Johns Hopkins Medical School .ndicate that
persons drinking in moderation (2 drinks per day) are healthjer
than persons who do not Arink at alll A 1986 study funded by the
National Institutes of Health found that moderate alcohol
consumption "is associated with an overall reduction in the risk
of coronary heart diseaces.” These findings prompted the American
Heart Association to revise its Dietary Guidelines to reflect that
"moderate alcohol consumption may result in beneficial effects on
cardiovascular disease.” Excessive intake of alcohol is harmful,
but such intake 1s an abuse Of a normally health-enhancirg product.
Thus, ¢ government ban of alcohol advertising might reduce the use
of a health- enhancing product, while trying to reduce excessive
use of the same product.

Should the government introduce such a ban, advertisers of
these products could address important public issues in their
advertisements, which would afford them First Amendment protection
and thereby allow them to be published by the print media. But the
same step would effectively preclude these ads from being accepted
by the electronic media because they would trigger the fairness
doctrine!

A hypothetical example serves to 1llustrate the point. Assume
that the State of Oklahoma finds that eggs are harmful because
their excessive intake leads to heart disease. The State does not
want to ban sales Of eggs, rather, 1t seeks to reduce the excessive
use of eggs by enacting a statute prohibiting the advertising of
eggs in newspapers and magazines, and on local radio and television
stations. The Local Yolkal Company sues the State of Oklahoma
~ontending that the advertising ban violates its First Amendment
rights. The case goes to the Supreme Court and it upholds the
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advertising ban based on Pgsadas. Wnat can the Local Yolkal
Company do to advertise 1ts product to the consuming public?

Since the decision in Posadas applies only “0 purely
commercial speech, the Local Yolkal Company can ci‘cumvent the
restrictions by wusing an issue-oriented approach in ite
advertisements. It can run advertisemer.ts responding to the
government’'s assertion that eggs are harmiul, for instance,
presenting evidence which demonstrates that eating eggs in
moderation 1s actually beneficial to one’s health. By raising an
important public 13sue, the advertiser steps out Of ti.e product
market into the marketplace of 1deas and renders Pocadas
1napplicable. The Local Yolkal Company can .hen advertise in the
print media.

After reviewing the Court’s earlier decisions extending
increased protection to commercial speech, particularly Virginia
Pharmacy and Central Hudson Gas, Justice Brennan stated:

I see no reason why commercial speech shoald be accorded less

protection than other types of speech where, as here, the

government seeks to suppress commercial speech in order to

deprive consumers of accurate informacion concerning lawful

activity.
Brennan would apply "strict 3judicial scrutiny" to government
actions seeking "to suppress the dissemination of nonmisleading
commercial speech relating to lawful activities, for fear that
recipients will act on the 1information prcvided.’ Moreover,
Brennan believed that tire majority had misapplied the (Central
Hudson Gas test when thoy endorsed the reasonablenels of the
government’s position that casino gamblirg was a substantial
evil.[(70]) Brennan noted that Puerto Rico had leoal.zed gambling
cas1nos and allowed 1ts citizens to patronize them; thecefore, the
legislature had alrFady determined that ser.ous harm would not
result 1f rosidents were allowed to gamble.

Furthermore, Brennan argued that 1t was "unclear whether
banning casino advertising aimed at residents would afiect local
crime' or the cther "seric s harmful effects' that the legislature
sought to cortrol.(71] To Brennan; Puerto Rico’s ban on
advertising clearly violated the First Amendmant.

Justice Stevens concentrated on the discrimination engendered
by the advertis.ng ban. Stevens found that “fuerto Rico blatantly
discriminates 1n 1ts punishment of speech depending on the
publication, aucience, and words employed."[72] Stevens noted the
irony of the Puw=2rto Rican law which author.zed iue p:_ -moticn Of
casino gambling to tourists and simultaneously prohibited
advertising aim2d at the local population:

Perhaps, since Puerto Rico somewhat ampivalently regirds a
gambling casino as a good thing for the local proprietor and
an evil for the local patrons, th. ban on local advertising
might be viewed as a form of protection against the poison
that Puerto R1CO uses tO attract st.angers 1nto 1t3 web. If
too much speech about the poison were permitted, local
resi1dents might not only partake of 1t but also decide to
prohibit 1t.
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In Stevens’ view, that “discrimination among publications,
audiences, and words" fostered by this advertising ban clearly
violates the First Amendment.

Justice Stevens’ dissent calls forth a long line of decisions,
Bigelow, Virginia Pharmacy, and Centyz) Hudson Gas, which sought
to ensure a free flow of commercia. information from the
manufacturer or distributor to the consumer concerning legal
products and services. It makes sense, for all concerned, that if
it is legal to manufacture and sell a product, it should be legal
to tell people that it exists, that it has merits over its
competitors, or simply that it is available. Moreover, if some
legal products can be advertised while others are subject to
govermnment restrictions, then some advertisers would be treated
unequally, depriving them of their right to life, liberty and the
pursuit of happine-e. Such unequal treatment is inimical to che
spirit of the Founders, and the Fifth and Fourteenth Amendme its.

Even if the diszents in Posadas don’t carry the day, it is
clear that the majority’s decision can be limited to *the case’s
unique set of facts. Indeed, a close reading indicates Pgsadas can
v distinguished from the line of cases which have established
protection for commercial speecii. First, the decision by Justice
Rehnquist reaffirms that restrictions on commercial speech cannot
be sustained unless they “d.rectly advance® a substantial
government interest and that irnterest cannc. be served and/or
achieved by ".e8ss restrictive” means. Secund, casino gambling is
1llegal in most of the United States and subject to severe
restrictions aven in Puerto Rico. Therefore, in this unique case,
a ban on advertising is simply an extension of that government’s
policy to discourage 1its citizens from partaking of a service it
means to provide only to tourists.

Zhird, the majority opinion tells us that Posadas must be read
in the context Of Puerto Rico’s economic development legislation
with its “urique cultural and legal history" and its political
relationship with the United States. Unlike, previous cases
concerning r~aulations enacted by State governments, Posadas was
a challenge to the constitutionality of a statute of the
Commonwealth of Puerto Rico, and the Court seemed quite reluctant
to use the strict scrutiny advocated by Justice Brennan in his
dissent because it would infringe on the sovereignty of Puerto Rico
and damage its well-planned economic development program, part of
which was attracting tourists to the island with the lure of casino
gambling.

In _addition to these peclitical and economic reasons for
distinguishing this case, the Court’'s decision made clear that the
advertising restrictions were very 'imited, and they did not meke
it impossible for local residents to obtain information about
gambling, if they so desired. 1In short, the Puerto Rican law made
circumvention of the ban simple and therefore, had only a slight
chilling effect on the speech of casino >wners.

Clearly, there is no analogy here with the advertising of
broadly available legal productis. For them, the rationale of
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virginia Pharmacy still rings true: Information is not inherently
harmful, and :1n a democracy like ours, the people are trusted to
perceive their own hest interests, without the need for goverament
protection. For the government to step in and take advertising
options away from consumers is patronizing at best and unhealthy
at worst. The fact is the advertising of lawful products is in
the best :interests of consumers. Take beer and wine as an example.
First, beer and wine advertising provides a way by which consumers
become fam:iliar with products that can gerve as alternatives to
hard liquor. Second, beers with lower calorie counts, so-called
"light beers,” are better for some consumers not because of their
alcohol content but because of their use in weight reduction.
Weight reduction helps prevent heart disease. It would have been
1mpossible for those products and their healthier effects to have
broken into the consuners’ awareness, let alone win a shaa of the

marketplace, without advertising. Third, the introduction of
low-alcohol products, such as LA Beer, would have been impossible
without radio and television commercials. ronically, the

government‘s goal of reducing alcoholiss and drunk driving would
be retarded by a ban on the advertising of these products.
Virginia Pharmacy found that the answer to alleged abuses of some
legal products 18 not to punish the innocent consumer who uses
advertising to help make rational decisions about the marketplace
and his own health needs. The solution lies not in paternalistic
regulations, but rather in protecting the free flow of commercial
informat:ion.

Conclusion
The commercial speech doctrine was wisely laid to rest in
Bigelow, wirginia Pharmacy, and their progeny. Government

regulat:ion of commercial speech is detrimental to consumers.
Moreover, businesses have a keen interest in protecting their
rights to convey information to consuners regarding their lawful
products and services. In a democratic society l:ike ours,
paternalistic restrictions on this flow of information harms
consumers an. the businesses that serve their needs. Protections
that have been extended to commercial speech should be
strengthened, not cut back, and all efforts to ban or suppress
advertising of legal products should be fought.

Thomas Jefferson’s dream for a democratic republic was
premised on an educated voting public that could partake of the
free marketpiace of ideas. Jefferson’s dream can only become a
reality :1n a society where freedom of expression 1s guaranteed for
all communicators. That’s why we must re-establish a Pirst
Amendment environment as soon as possible.

Free expression 18 the foundation for all our other rights
ana liberties. But some expression is more free than others
because different levels of Pirst Amerdment protection have been
accord« to different categories of speech. Yot all speech should
be af‘orded egual treatment unless the government can demonstrate
that the sgpeech tself is harnful. Whether it 18 printed or
broadcast, whether it concesns how much a product costs or presents
a particular editorial view, it is speech pure and simple under the
First amendmenr.. To say that some speech is more valuable than
others assumes that the government can impose a hierarchy on human
thought. We all place different values on things, and speech is
Ro except.on. With speech, however, America currently allows these
value judgments to be made by the Congrecs, the regulators and the
courts. Until such time as they change the law, the study of free
expression will always require categorica: analysis.
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END NOTES

1. The Declaration of Independence para. 2 (U.S. 1776).

2. U.S. Const. amend. I.
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! 26. 1d. at 912.
27. 1d, (citations omitted).
28, Id. at 911, civing Buckley v. Valeo, 324 U.S. 1, 49 n.5%
(1976).

A 29. ln e R.J. Reynolds Tobacco Company, Inc., 51 Antitrust & Trade
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expraessed Reynolds’ opinion on the efficacy of the multi-risk
factor clinical study of heart disease mortality and its relevance
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study proves that smoking doesn’t cause heart ditease. But we do
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d ic as protected by the First Amendment. .

32. Jackson & Jeffries, Commercial Speech: Economic Due_ Process
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Rev. 455, 533-37 (1983); see also L. Levy, Imergence of a Free
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of prior restraints.").
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Relations, 413 U.S. 376, 291 (1973).
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no residency requirements.*
43. 425 U.S. 748 (1976). 58. 1d.
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The Challenger t

14
April 5, 1930
The Honorable Edward A\ennedy
Chairaan
3enate Labor and Huaan Hesources Comm,ttee
428 Dirksen Senate Off1-e Burlding
Washington, DC 20510
ATTENTION  Nick Littlefield
Dear Senator henneds
Pleese inciyde ar st alesent as part o e 3,19
tiearing on J.1883. :
Mr. Cha:iman, Members of the Ccamitte, thanks for receiving my
3statement and considering .t 1in your deliberation of the above
noted bill. | aa opposed to the proposed legislation..
While S.1883, may appear valid 01 1ts’ face, a closer fook at
the consequence it would have on ainorities in business
Buggests that a hesvy burden wil) be placed on the backs of
atnority zedia and workers that depend upon tobacco for their
livelikood. You well know that the Minority business
comzunity has traditionally been discriainated against 1n the
§eneral business community. Tobacco has served a vital
support to many minority businesses that can’t compete without
1t.
While health rigk from uBs1ng tobacco are a valid concern, sany
other legal pruducts carry very serious health risk. As long
a * hacco 1s a legal product 1t should be use at the
d:  etion of individual users. It should also be free from
&dvcrtiaing restrictions.
Again, [ oppose S.1883 and urg? you to note this object:on to
1ts’ paasage.
Sincerely yours,
P ea—
Peter Grear
PG.sb
North Carolina‘s Only Statewids Minority Newspaper
»
{
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STATEMERT OF WILLIAM ELFENBEIN, PRESIDENT
NATIONAL CANDY WHOLESALERS ASSOCIATION
{ IN OPPOSITION TO S.1383
THE TOSACCO PRODUCT EDUCATION AND
HEALTH PROTCCTION ACT OF 1990

Apr:l 4, 1390
Mr. Chairman and zembers of the committee:

On behalf of the Nationai Candy Wholesalers Association
(NCHA), I would like to express our strong opposition to S,1883,
the Tobacco Product tEducation and Health Protection Ant of 1990,
The legislation has serious negative impacts on candy/tobacco
wholesaie-distributors and their retail customers. Moreover, lts
restriction on advertising raises critical constitutiona?
questions. Furthermore, the creation of a duplicative pew
federal agency :s an unwarranted and needless waste of government
funds, particularly with the large federal deficit we face.

The National Candy Wholesalers Assocration is a nationzl
trace association with 900 wholesaler distrivutor members and
over 1700 manufacture-, oroker, retailer and other associate
dembers. Members are involved with the distribution of
confectionery, tobacco, he2lth 2nd bea.ty aids and other allied
products. This segment of the wholesale distribution jndustry
has approx.mately 4400 esteblishments with 3 total annual sales
volume in excess of $26 billion and over 69,000 employees. It is
an industry composed of a great many small businesses who operate

on narrow profit margins,
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The legislation has serious negative impacts on wholesale

distributors and their retail customers.

As a legal product, the frequent inventory turns from the
sale of crgarette and other tobacco products generate significant
revenue for wholesale distributors and retarlers. This can
provide consumer traffic that nelps sell other consumer items.

tu. °xample, the inventory turno er for cigarettes 1s about
44 times per year. That compares with 20 turns per ysar for
confectionery and 11 to 12 for grocertes, snack foods, health
and beauty ards and other similar Droducts of fered by wholesale
distributors. As a result, cigarettes generate 41% of sales.
This contributes 23 percent to profits. That's more than o1e-
fifth of our bottom lrine.

We are particularly cor.ernec “rat the various State and
Tocal governments could enact unreasonably stringent laws and
regutations *hat could sertously hanper the ability of ra2tailers
to sell, and who’esalers to distribute, cigarettes and other
legal <obaccc sroducts thus *aysing the cost to disteihute, In
addrtion, grvirg the Federal government the power to serre
totaccs Tnventori-< and block receipt of new stock could osylt
1n chaos n the drstribution network of these products and have a
stgnificant adverse e-.ao0mic 1mpact on the members of our
tndustry.

$.1883 also would give states and iocalities the authority
to restrict, and even ban, point of purchase display advertising

of cigarettes 'n retar]l stores. The result of these actions
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could be extremely disruptive. Wholesale distributors rely on
promotional allowances to help them tout both tobacco and non-
tobacco products. These allowances may be used for a variety of
purposes, including sales promotions, newsletters and bonuses.
Often they are tied to advertiSing suppc:.t from manufacturers.
With the loss of the advertising component, there may be a loss
¢. promotional monies used by distributors.

Retailers also rely on advertising dollars and promotional
aliowances. Regulations to restrict or eliminate advertising
would deprive them of significant revenvs. Thus, 1t creates an
adverse economic effect on both the wholesale-distributors and
retailers, many of them small, that sell cigarettes and other
tobacco products.

Sales of cigarettes are one of the major sources of revenue
and profit for wnolesale distributors and small fooa/tobacco
retailers. Regulations to restrict, 1f not eliminate, point of
Furcnase agvertisements wOULIC CASLIOYy the framary method that
retalli DLSiTesSes nave Lo Tommunlcate tne brands they seil.

The provisions ¢t S, 188+ wnich would autnorize tne Federal
Joyerament to prohidbit Jdistriputors from shipping tobacco
procucts to retailers, and which subject distributors' anc
retailers' 1nventories to seizure by the Secret -y of Health and
Human Services are also of particularly grave concern to us. The
penalties and piocedures contained 1R these provisions would
unfairly penalize distributors of tobacco products and throw our

business i1nto total disarray.
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$.1883 directs the Federal government to deny delivery of
tobacco products to retailers found to have sold cigarettes to
minors 1n violation of State law. In addition, distributors can

be banned from shipping tobacco products to retailers who engage

in a "pattern or practice” of sales to minors. I[n instances of
delivery and shipping bans, retailers and distributors would not
even be afforded a hearing to contest the State's “findings*
before the ban was put into effect. “here's ny opportunity to
challenge potentially erroneous information. Violation of that
ban could lead to the seizure of a retailer or distributor's
entire 1nventory. That would be devastating. -

Only after these severe economic sanctions have been
fnstituted is there an opportunity for recourse. Although
there is a proposal for an "informal" hearing at some point, how
fair 1s 1t for a retailer or distributor to have a hearing weeks
or even months after a ban 1s 1n place?

Banning shipments would unfairly penalize distributors.
They have nothing to do with reta*] sales practices. MWhy should
they have to eat the cost of unsold products?

The biil also unfairly discriminates against wholesalers
depending on where they are located. Company "X* operating 1n a
"Model State” will be subject to different rules than Company "y*
which operates 1n an adjacent state. Moreover, companies with
operations in both Model States and non-Model States would be
forced to adhere to two completely different sets of rules. This

would be costly awd confusing,
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The NCWA favors efforts to prevent young people from
smoking, But close attention must be paid to the unintended
consequences of the means employed to achieve that goal. As
currently drafted, $.1883 imposes unreasonable and unfair burdens
on distributors of legal products that could adversely affect the

economic vitality of our industry.

The restrictions on advertising raise critical constitutional

questions.

We are deeply concerned with the constitutional questions
raised by this legislation, While we acknowledge the
government's legitimate role to regulate commercial activities,
like advertising, we have real concerns that the level of
.equlation could rise to the level of virtual srohibition of
commercial free speech, a violation of the Constitution's Bill of
Rights.

The legislation would repeal federal preemption thus,
permitting potentially extensive proliferation of state and local
rules and restrictions on advertising. Cigarettes and other
tobacco products are nationally produced and distributed products
which benefit from the support of the major producers.

Therefore, the advertising and incentives for sales of the legal
products to consumers legally entitled to purchase them could be
significantly curtailed. Eliminating federal preemption could
give license to outright censorship.

However, court decisions indicate that's unconstitutional.
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In the 1980 case of Central Hudson Gas & Electric vs. Public
Service Conmission of New York, the Supreme Court established key
tests which the government must meet before regulating truthful
advertising. The restriction must directly advance a sybstantial
government interest, and it must be the least restrictive
regulation. Proposed limitations in some communities could
impose severe restrictions. The combination of draconfan
restrictions in several communities could amount to total
prohibition,

As an attachment to our statement, we have incluced an
editorfal from the September, 1989 issue of Candy Wholesaler. It
effectively raises the question of what are the 1imits on
advertising when the government starts down the path of

restricting commsrci1al free speech.

Creation of a new federal office is an ynneces<ary expense.

Numerous government offices and private organizations have
been Studying tobacco products and educating the public on their
findings. Creation of a new federal office 1s an unwarranted
duplication of effort. With the federal deficit continuing to
soar, NCWA continues it's long held conviction that the primary
goal should be reducing the deficit and balancing the budget.

Yet this bill proposes creating a new bureaucracy, the
Center for Tobacco Products within the Center for Disease
Control. The proposal to authorize $185 million adds to the

federa' deficit while adding little to efforts already being

Q
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conducted.

The addage from former Sen. Everett Dirksen seems
appropriate. Adding a million here and a2 million there and
pretty soon you're talking about real money. We're encouraged
that even the Secretary of Health and Human Services, under whose
authority this new office would fall, is opposed to its creation.

In conclusion, we urge the committee to defeat S.1883. The
Tegislation will have an adverse impact on wholesale
distributors. The advertising restriction pose critical
questions of violating the constitution and the cost needlessly
raises federal expenditures and deficits on an already over
burdened federal budget. We do not believe that this Committee,
the drafters or the sponsors of this bill are "out to get”
wholesalers. But, that wi'l be one of the unintended
consequences of this legfislation,

Thank you very much for prov: - g us with this opportunity

to express our views.
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EDITORIAL

A Free
Country's
Increasingly

Freedoms

New York Cin Mo robacco advernsing
on anouned bilboards Amherst, MA
No wobaco advernsng on an buses
West Palm Beach, FL Ao sobacco or
alcobol advernsing m the cuy stadmm
and auduortum. Denver CO No 1obac
co o akobol advernsing in e transy
systers Hampron, VA No tobacco adver
faang on buses. Los Angeles County G
No robaceo or alkobol advernsing on
county beach facilines

The It of local area protubtuoas on
the tobacco industn s nght o promoxe
prochucs 5 groming fast bur that's g
the up of the xeberg In Congress nght
now there are at least four separate blls
agempung to profubz or severely Limit
10bacco adverusing Therr unquesuoned
g0l 5 1w kill the wbacco industey by

The fac that adverusing Limiauons
have litle or no effect o0 tobacco con
sumptxnt doesnt seem 10 have sunk 1n
mth the self-appouited protectors of
thetr setf-determined vision of The pyb-
e Good Bur thus nox the pors
ANYVIY

The pont 18 once we san allowing
our legislators 10 deaide how much infor
mation the public should or should nex
get about legal products where will they
st0p? What will the next consumer buga
boo be> What legal products wll some
legtsl. or lobbylists decide
are 30 “bad” for us tha we shouldnt
know about them and shouldn't have the
right 10 make & +m decisions about
whether or nox “chase them?

WHI & be surkan lotion, because too
much sun is bad foc us and some zealox
decides the louon industry inadvenently
1 promeing excessive exposure’ Wil i
be thase magnifying eyeglasses you buy
in the drugsiore, because people shouid
hzve thelr eyes cxamined If they can’t see
properly’ Might # be barbecue wnlls,
because somebody somewhers  said
charcoal grilled mexr sn't heakery

John Kavasds of the Potnt-of-Purchase
Advertising Instinxe (POPAI) put & suc.
dnely recertly Whats 1t stake here, he
said, ts the right of Americans o be
Amnericans,

This 13 2 countr based on belief 1n the
power of the public to make an snuells
8ent decision as fong as it has the infor
mauon with which 10 make # Freedom
means having a chowce, and having 2
choxe means knowing the options

To remove the public s access 1o snfor
mavon—in whatever forme—is t0 hmnt
the public s abiliny 10 choose And that—
as our new found friends 1n Eastern Eu
rope finally sppear to have discovered—
Qn destroy 3 nauon from the nside ot

The wellinentioned proponents of
the 2nt tobaceo advertising bills seem to
have torgonen that basic concept Per
haps the heght on Capxol Hill or the
headiness of local office 1 fogging their
vision. because they also appear 10 be
operaung under the assumpuon that the
Amenican people are 50 stupsd that thev I
be tumed into automatons by whatever
they sec on the nearest bulboarg

They seem 10 have forgoaen that 2d
verusing doesnt make peopie buv anv
thing thev don t want 1o buy Al adwens
1r:g does 15 tell people about 3 product—
vhat it 15 and wnv 2 manufacturer thinks
we would %ane it

Its prem 1nsulting 10 think thyg some
of the people we ve eleced believe the
Amencan people cant differenuate be
weed an advensing sarement and whae
they really think or want (Tha precably
$avs more about how some of our tegrsla
tors iew themselves than anything else

Adverusing s informaton, nothing
more; and 2s jong 2s a product 15 legal
the American people have 2 night to hawe
mszonmuonmdmpond(onuthey
see fir

We agree with john Kawula, Let Ameri
cans be Amencans We undersand the
pros and cons of the produas we pur
chase 2nd dhe choices we make Limitng
tobacco adverusing won't change tobac
€ consumpuon It wall only limit the
PubiC 5 right 10 dectde [ ]

Wbat's at
stake bere, be
said, is the
right of Amer-
fcans to be
Americans

O
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A & Music Operators A {ation
Reprasenting the Coin-Operated Amusement Music & Vending Incustry
1101 CONNECTICUT AVE N'W SURE 700 - WASHINGTON D C 20036 » TELEPHONE (202) 857-1100

STATEMENT SUBKITTED FUR THE RECORD BY THE AMUSEMENT AND MUSIC OPERATORS ASSOCIATION

The Amusement and Music Operators Association represents over 1500 small
businessmen who operate coin-operated vending machines, amusement games, and

Jukeboxes. These vending machines include cigarette vendirg machines.

The Amusement and Music Operators Association does nit support tobacco
use by minors. We believe that sales of tobacco to minors .hould be prohi-

bited, as they are at present in most states.

Section 919 of S 1883, as presently drafted, provides incentive grants
to states to limit youth access to tobacco products. These grants are to be
available to states which prohibit the sale of tcoacco products to minors;
1mprove the enforcement of such an existing prohibition, and prchibit the sale
of a tobacco product 1n a vending machine unless the presence of minors is not

allowed on the premises where such machine 1s located

The third of these prohib:tions 1s apparently based on two assumptions:
first, the belief that vending . ichines are a sigmficant source of tobacco
products used by minors, and second, that limiting vending machirec to places
where minors are not permitted 1s aeeded to enforce prohibitions against sales

to minors These assumptions are not borne out by available informatiun.

Vending machines are not a primary, or even an important ssurce of
cigarettes to minors. A prohibition on vending machines would serve only
to compel people who smoke -- whether minors or adults -- to get their
Ci1garettes from other sources. Such a prohibition or limitation would hurt
one small segment of business -- creating an artificial boost for their

business competitors -- while achieving nothing in preventing smoking by

minors,
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Surveys by the National Automatic Merchandising Association have found
that 80 percent of all cigarette vending machines are located in places not
frequented by minors. Other surveys have shown that an even greater percen-
tage of cigarette vending machines are located in places where minors are
either not allowed or where the machines are supervised by adults responsible

for the premis: -,

Most important, a Response Research study in 1989 of teen-age smokers
show that only nine percent purchased cigarettes from vending machines. The

obvious point is that 91 percent got their cigarettes from other sources.

Obviously, 1f a minor who smokes cannot cbtain ~igarettes from 2 ending
machine, he will get them somewhere else. Ho information has ever shown that
@21N0rs get crgarettes from vending machines because that is the only, or even

the easiest place to get them

Hast cigarette vending machines are located 1n places where minors are
not permitted or those where they are not usually present. The latter would
wnclude, for example, lounges of factories or other places where minors are
not eaployed and would rarely, 1f ever, visit  Since minors are not neces
sarily forbidden entrance, S 1883 might be read as urging states to remove

1garette vending machines from these places of employment.

Other cigarette vending machines are found in locations where they are
properly supervised Cigarettss are no more Tikely to be sold to minors, 1n
these wnstances, from a cigarette vending gachine than they are to be sold
over the counter. A prohibition on cigarette vending machines in these
locations would, therefore, discriminate against one means of a sale of a
1egal product It would force most personc who buy cigarettes froa vending

machines to buy them, instead, from other outlets

As operators of cigarette vending machines, we support the principle that
these machines should be eithe, in locations to which sinors are rat adaitted
or where they are supervised by udults. Vending machines should be permitted
wn places of employment or 1u any public facility where they are supervised by
the responsible ezployee of the establishment.

Prohibitions against sales to minors should be equally and evenly
enforced. But discriminatory measures against one means of selling

cigarettes -- vending machines -- would be both fneffective and inequitable

~
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STATENENT
or

THE HONORABLE JOHN R. BLOCK

BEFORE THE
SENATE COMMITTEE ON LABOR AND HUMAN RESOURCES

ON
THE IMPACT OF 8.1883
ON THE YOOD DISTRIBUTION INDUSTRY

ON BEHALFY OF THE
NATIONAL~AMERICAN WHOLESALE GROCERS' ASSOCIATION

Mr. Chairman and Members of the Committee, I am John R. Block,
president of the National-American Wholesale Grocers' Association
(NAWGA). 1 appreciate the cpportunity to submit to the Committee
the views of NAWGA on 5.1883, the "Tonmacco Product Education and

Health Protection Act of 1990."

John R. Block

President

National-American Wholesale Grocers' Association
201 Park Washington Court

Falls Church, VA 22046

(703)532-9400
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NAWGA, 1ncluding 1ts foodservice division - International
Foodservice Distributors Association (IFDA) - 1s a national trade
association comprised of food distribution companies which
primarily supply and service independent grocers and foodservice
operations through the United States and Canada. NAWGA's 350
members operate over 1300 distribution centers nationwide with a
combined annual sales volume 1n excess of $85 billion. NAWGA
members employ more than 400,000 people nat:orwide; and, 1n
combination with their i1ndependently-owned customer firms, they
provide employment for several million people. IFDA represents
menber firms that sell annually over $22 billion 1n food and
related products to restaurants, hospitals and other i1nstitutional

foodservice operations.

The food distribution industry has serious concerns about the
effect of $.1883 both on our members, wholesale food distributors,
and their customers, retail food outlets. In our views, several
provisions of the bill place severe and unnecessary burdens on
wholesalers and retailers that wil) cause them substantial economic

harm.

In particular, we are co..cerned about the provisions in S.1883
which would permit the Federal government to deny delivery of
tobacco products or seize tobacco product 1nventor:es These
proposals represent an excessive use of the governn.nt's pcwer to

regulate commerce. While we believe that young people should not
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smoke, and that laws should be obeyed, we strongly believe that the
penalties set forth in S. 1883 would hurt many i1nnocent businesses
and a1 far too draconian for thz infractions in quest:ion.
Prohibi.1ng distributors from shipping products wnfairly penalizes
the wholesaler for reta:il practiccs over which he has no contcol.
In addition, the fact that these venalties can be inmposed before
a retailer has a chance to respond tg the charges seems to be
-ontrary to the princCiples of due process and fair play upon which

our country's laws are based.

Equally probiematic 1s the potential effect of the new
authority afforded States and local goveraments under $.1883 to
regulate advertising and promotion practices. We can easlly see
2 situation where a State legislature. a town council and a county
government all enact conflicting, burdensome laws regarding point-
of-purchase d:splays and warnings. It 1s not hard to 1magine a
retaller finding i1tself i1n violation of a State law because 1t was
trying to satisfy the requirements of a competing local ordinance.
The “-et effect could be the de¢ facto elimination of point-of-
purchase advertising. This 1s serious; 1t could dramatically
diminist cash flow from c:igarette and tobacco product sales, an
important sourcCe of revenue for retailers. Given the small profit
Rargins typical 1n the grocery industry, reduced Ccigarette sales
could adversely affect the economic viability of many food
retailers which would have a direct impact on the financial well-

being of many food wholesalers.

14V
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We apprec:iate the opportunity to share our views with the
Committee on this important piece of legislation and we hope that
you will carefully consider the potential 1mpact of $.1883 on third
parties involved :in the d:istribution and saie of this legal
product. Thank you.

Senator SiMoN. Let me thank all of you for being here.

Our hearing stands adjourned.
{Whereupon, at 4:56 p.m., the committee was adjourned.}
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